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LER 522GOVERNMENT REGULATION
Professor Michael H. LeRoy
2444092 (work)/e-mail: mhl@illinois.edu
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All rights to lecture materials and class simulations developed by Michael H.eRoy are expressly reserved.
No photographic, other copy, or electronic reproduction or transmission of these materials I1s authorized
without the express, written consent of Michael H. LeRoy. Michael H. LeRoy also expressly prohibits any
person or entity from using lecture materials or simulations for any form of pay or other consideration
without his express, written consent.

Course DescriptianThis course examines a variety of federal and state laws,
administrative regulations, and couutings that regulate employment relationships. Topics
include employee privacy rights and employer rights to acquire personal information about
prospective and current employees; negligent hiring; disparate treatment and disparate impact
under Title VII d the 1964 Civil Rights Act; the Immigration Reform and Control Act; age,
disability, pregnancy, and sexual orientation discrimination; wage and hour regulations; sexual
harassment; family and medical leave; health care benefits, and others.

Course StructureYour diligent preparation and consistent participation are necessary to
make this course successfGliven your presumed unfamiliarity with analyzing legal issues,
most classes will involve my presentation of lecture materials. Asethhester progresses,
however, you will be able to participate in more class discussions.

Text For the first time, | am making this course available completely without any book
cost to my students. | have found links to all cases in the syllabus. Addbot bur cases
are fromMark Rothstein and Lance LiebmaapLOYMENT Law (8" ed.).It is an

excellent book and future resourttecosts about $250, which | consider to be too
expensive now to require as a course text.

AssignmentsYou are required to submit a written assignment every week. See below for
details. Send your paperitahl@illinois.edu Be sure to put this exact heading in the
subject line LER 522.

For each case (usually fouempweek), yu should write one page (or more) that
summarizes the following material:

What is the legal issue?

What are the main facts of the case?

What is the couds ruling? How did the court justify its ruling?

Where there is a dissenting opinion, summarize its conclusion and reasoning. In
general, devote one page per calse standard font, spacing, and margins.

5. Incorporate key quotes and specific referencesdtutes.

PwpnPR

There is no penalty for exceeding the mage guideline for each case. Excellent
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summaries are often longer than one page.
GRADES
Weekly Assignmentsl(00% of your course gradeYou will be responsible for

submitting a weekly assignment beg the start of every clags.typical assignment will be 4
cases

Grading for weekly assignments has two compon&keekly Regularity(50%), and
Endof-the SemesteQuality (50%).
WeeklyRegularity(50%) ( i PSrueb mi t : IPyapnassoaepre-subnit timely
submissions, this component will drop to A&, 2 presubmit assignments, B+, and so on.
However, if you are simply late and send me aguiemit after the deadline, | will except
without grading penalty. In other words, during COVID, presubmits are expected but | am
allowing flexibility because of the highly unusual disruptions we are experiencing. Please keep
up é your |l earning experience wil/ be much mo
canodt meet a de adienqueknote mustdstcosrtesyess. Send
Endof-the SemesteQuality (50%) @ompliedP a p eAs eéach week passes, you will
copy your weekly assignment intaldferent file where you will accumulate all weekly
assignment&-or exampl e, i f your name is Mary Jones,
Jones Compdd Paper 0 E a paste yo@r eukrent work in this cumulative file. The purpose
of this compiledbaper igo correctmistakegwhich are fairly commondndadd useful detatio
the weekly assignment.
COVID -19 GRADING POLICY: | am not penalizing late submissions
however, | am not exempting assignments. Late assignments must be magbe

orlwillissuean Al ncompl eteo for the course.
Your complied papewill be accepted between the end of the last cldsmday,

December7") and one week lateMonday, December #", 11:59 p.m). This part of your

course grade will be substantively graded attig of the semestdPapers are graded using

these criteria: (a) comprehension, (b) accuracy, (c) support for conclusions in fob(ddtes,

length (including word count), (e) grammar, gfjdspelling.

Sexual Misconduct Policy and Reporting

The University of Illinois is committed to combating sexual misconduct. As such, you should
know that faculty and staff members are required to report any instances of sexual migconduct

1 Quote or cite to cases in the book in this manBasenamgp. . If citing to an
online case, cite the name and page number, too. Citations to lectures are also pEtmjtted.
Lecture/DiscussioFebruary 21, 2015).
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which also includes dating violence, domestic violence, and st@kiaghe Universitys Title
IX and Disability Office. What this means is that as your instructor, | am required to report any
incidents of sexual misconduct that are directly reported to mé vdrich | am somehow made
aware. When a report is received, an individual with the Title IX and Disability Office reaches
out to provide information about rights and options, including accommodations, support services,
the campus disciplinary process, da enforcement options.
There is an exception to this reporting requirement about which you should be aware. A list of
the designated University employees who, as counselors, confidential advisors, and medical
professionals, do not have this reportingpmessibility and can maintain confidentiality, can be
found herewecare.illinois.edu/resources/students/#confidential
Other information about resources and reporting is alviglherewecare.illinois.edu

Office Hours: | promise to make myself readily available to you upon requesPlease
call (2444092) or email me for an appointment, and suggest times.

Concluding Thought: My hope is that you will find this course among the most valuable
in your professional education

Svynopsis of Employment Laws Covered in ER 522

|. Federal Law
A. U.S. Constitution
First Amendment
Fourth Amendment
Fourteenth Amendment (Due Process and Equal Protection)

B. Statutes and Related Reqgulations
Immigration Reform and Control Act
Immigration Reform and Immigrant Responsibility Act of 1996
Equal Pay Act
Title VII, 1964 Civil Rights Act, as amended
Pregnancy Discrimination Act
1991 Civil Rights Act
Fair Labor Standards Act
Americans with Disabilities Act
Family and Medical Leave Act
Employee Retirement Income Security Act
COBRA (Continuatiorof Health Insurance Coverage)
Health Insurance Portability and Accountability Act (HIPAA)
Age Discrimination in Employment Act
Older Worker Benefit Protection Act
Negotiated Public Rule Making, amending Waiver Provisions of OWBPA
(June 8, 1998)
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ll. State Employment Laws (Selected Sample)

lllinois (Negligent Hiring Doctrine)

California (Labor CodePrivacy Rights)

Indiana (Defamation for Negative Employment References)
Massachusetts (Mandated Employee Health Insurance)
Louisiana (Negligence in Company DocEmployee Relationship)
Georgia (Breach of Health Insurance Contract)
Connecticut (Right to Personnel and Medical Records)
Utah (Employee Drug Testing)

Washington (Employee Political Expression)

Texas (AIDS Insurance)

Ohio (Personal Leave f@chool Conference)

New York (Disclosure of Employee Finances)

l1l. Web Sites Used in LER 522

A. U.S. Congress
1. U.S. Senate and House of Representativieipat/thomas.loc.gov/

B. Federal Courts

1. U.S. Sipreme Court (current and recent decisions),
http://supct.law.cornell.edu/supct/
(expanded Supreme Court services).
Also seéhttp://www.supremecourtus.gov

. U.S. Court of Appeals, First Circuittp://www.cal.uscourts.gov/

. U.S. Court of Appeals, Second Cirdufitp://www.ca2.uscourts.gov/

. U.S. Court of Appeals, Third Circuittp://www.ca3.uscourts.gov/

. U.S. Court of Appeals, Fourth Circtittp//www.ca4.uscourts.gov/

. U.S. Court of Appeals, Fifth Circuittp://www.ca5.uscourts.gov/

. U.S. Court of Appeals, Sixth Circunttp://www.ca6.uscourts.gov/

. U.S. Court of Appeals, Seventh Circhitp://www.ca7.uscourts.gov/

. U.S. Court of Appeal£ighth Circuit http://www.ca8.uscourts.gov/

10. U.S. Court of Appeals, Ninth Circtnttp://www.ca9.uscourts.gov/

11. U.S. Court of Appeals, Tenth Circhitp://www.cal0.uscourigov/

12. U.S. Court of Appeals, Eleventh Circhitp://www.cal.uscourts.gov/

13. U.S. Court of Appeals, D.C. Circtittp://www.cadc.uscourts.gov/
http://www.cal.uscourts.gowttp://www.findlaw.com/casecode/courts/9th.html
5. U.S. Court of Appeals, Eleventh Circuittp://www.law.emory.edu/11circuit/

OCoONOUIEAWN
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6. A good general source for cases is at
http://www.law.com/professionals/emplaw.html

C. Administrative Agencies
1. U.S. Departmendf Justice, Civil Rights Division
http://www.usdoj.gov/crt/osc/
2. U.S. Equal Opportunity Commissidrttp://www.eeoc.gov/
3. U.S. Department of Laboittp://www.dol.gov/

D. State Courts

1. lllinois Supreme Courhttp://www.state.il.us/court/
2. Links to All State Supreme Courts
http://www.law.cornell.edu/opinionstml#state

E. Useful AUtility 0 Research Link

1. Legal Information Institute has a rich compendium of research websites.
http://www.law.cornell.edu/wex/employment
READINGS FROM THE SYLLABUS M AY CHANGE AT ANY TIME
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United States
Supreme Court

Federal
Circuit

D.C.

Armed
Forces
Contract
Appeals
Federal
Claims
Int.
Trade
Tax
Court
Veteran's
Claims

ASSIGNMENT OF CASEBOOK PAGESINCLUDE ADDITIONAL REQUIRED
MATERIALS, ASWELL ASTHE LEAD CASE

I. Establishing the EmploymentRelationship

Foundations of Employment Law

MasterServant, William Blackstone, Commentaries 17
Lemmerman v. A.T. Williams Oil Co 21-26
Also here https://www.courtlistener.com/opinion/1340753/lemmermaiv-at-
williams-oil-co/

3. Od&Connor v. Uber Technologies, In82 F.Supp.3d 1133 (N.D. Cal. 2015)
[supplement, below

N

Recruitment

4. Kotch v. Bd. of River Port Pilot Commissioners 69-72
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Also herehttps://www.law.cornell.edu/supremecourt/text/330/552
5. See videohttps://www.youtube.com/watch?v=8ogkdKsIcEo
6. EEOC v.Consolidated Service Systems 73-77

Available herehttps://openjurist.org/989/f2d/233/equalemploymentopportunity -commission
v-conlidated-servicesystems

The Labor Pool

7. Aramark Facility Services v. Services Employee3 Uttion 83-89,
also heréhttps://caselaw.findlaw.com/us9th-circuit/1003272.html
8. Chamber of Commerce v. Whiting 90-97

Also herenhttps://www.justice.gov/sites/default/files/crt/legacy/2011/06/08/commerceopinion.pdf
(read pp. 215, and Breyer Dissent, pp. 4.1)

9. ReadiiRemediedor Unlawful Alien Workersp [Download the article from:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2246397
(Click on Download this Paper, near top and write a onepage summary of the
article)

10.Dandamudi v. Tisch (Supplemen)

Applications, Interviews and References

11.Lysak v. Seiler Corphere:
file://IC:/Users/arbit/Downloads/Lysak%20v.%20Seiler%20Corp.pdf

12.Kadlec Medical Center v. Lakeview Anesthesia Associates:

13. http://www.ca5.uscourts.gov/opinion§%pub%5C06/0680745CV0.wpd.pdf

14. Abed v. Western Dental Services, Ietick here to read:

https://caselaw.findlaw.com/cacourt-of-appeal/1896532.html

15. Artificial Intelligence Video Interview Act (HB 2557)(Supplementbelow) (for
your one-page write-up, (a) summarize the main points of the law, and (b)
discuss ambiguous portions of the law andfshortcomings or problems with the
law.

Truth Detecting Devices and Psychological Testing

16.Greenawalt v. Indiana Department of Corrections 142-145
Also here: https://caselaw.findlaw.com/us7th-circuit/1098543.html|
17.Soroka v. Dayton Hudson Corf{Case Supplement

Medical Screening

18.Harrison v. Benchmark Electronics Huntsville, Inc 149-154
Also here https://caselaw.findlaw.com/usl1th-circuit/1497008.html
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Biometric Data Collection
19. Petry v. Bimbo Bakerig§Supplement belovy
Genetic Diseaseand PregnancyTesting
20.Lowe v. Atlas Logisti¢s(Supplement belovy
Negligent Hiring
21.Malorney v. B & L Motor Freight, Inc. 184-186

Also herehttps://www.courtlistener.com/opinion/2078779/malornew-b-I-motor-freight-inc/

22. Maksimovic v. Tsogalis77 1ll.2d 511 (1997 http://caselaw.findlaw.com/upreme
court/1472604.html

II. Discrimination |

23.Discrimination 191-192
24.Sources of Protection 192-199

Disparate Treatment

25.Price Waterhouse v. Hopkins 204-212
Also herepp. 17801789
https://www.constangy.com/assets/htmldocuments/Price%20Waterhouse%20v.%20Hopkins.pdf
26. Hicks v. Ciy of Tuscaloos&l1" Cir. 2017),
http://media.call.uscourts.gov/opinions/pub/files/201613003.pdf

RaceDiscrimination

27.Turley v. ISG Lackawanna, In@74 F.3d 140 (2€ir. 2014)
http://caselaw.findlaw.com/us2nd-circuit/1686828.html

28.Phillips v. UAW Indl, 149 F.Supp.3d 790 (E.D. Mich. 201(&UPPLEMENT)

29.EEOC v. Catastrophe Management Soluti(READ THE CASE IN THE LINK
http://media.call.uscourts.gov/opinions/pub/files/201413482.pdf

30.Cooper Tire & Rubber v. NLRBCLICK LINK )

http://www.chamberlitigation.com/sites/default/files/cases/files/17171717/0Order%20
%20C00per%20Tire%20%26%20Rult®0Company%20v.%20NLRB%20%28Eighth%20Circuit%29.pdf

SexualHarassment

31.Harris v. Forklift Systems, Inc. 236-240
https://supreme.justia.com/cases/federal/us/510/17/#taipinion-1959429
32.0ncale v. Sundowner Offshores Services, Inc 241-245
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https://supreme.justia.com/cases/fedal/us/523/75/#tabopinion-1960325
33.Pennsylvania State Police v. Suders (SUPPLEMENT) 245251

Sex Stereotyp& Transgender
34. Smith
35.Bostock v. Clayton County
Here: https://www.supremecourt.gov/opinions/19pdff1%18 hfci.pdfat pp.1-23

Disparate Impact

36.Griggs v. Duke Power Co 283
Here https://supreme.justia.com/cases/federal/us/401/4246¢mion1949187

37.Uniform GuidelinesEmployee Selection Procedures {4Rule)
Herehttps://www.eeoc.gov/laws/guidance/questiamstanswersclarify-andprovidecommon
interpretationuniform-quidelines

The Bona FideOccupational Qualification Defense

38.The BFOQ Defense 303
https://www.eeoc.gov/laws/guidance i85 bonafide-occupationakualifications

39. Wilson v.Southwest Airlines 304310
Also herehttps://law.justia.com/cases/federal/distiourts/FSupp/517/292/2386882/

40. Ferrill v. The Parker Group 278-281
Here: https://caselaw.findlaw.com/tiksl th-circuit/1078500.html

41.Lewis v. Heartland In§, 591 F.3d 1033 (8Cir. 2010)SUPPLEMENT

Retaliation
42.Yanowitz v. BOreal USA, Inc 330336
Here:https://caselaw.findlaw.com/&urtof-appeal/1190610.html
43.Crawford v. Metropolitan Government of Nashville 337-340
Here:https://caselaw.findlaw.com/tsipremecourt/555/271.html
44.Burlington No. & Santa Fe Ry. Co. v. White 341-345

Here:https://www.supremecourt.gov/opinions/05pdf2&E0. pdf,

Religion

45.Our Lady of Guadalupe School v. MorrissBgrru and St. James School v. Biel
Here:https://www.supremecourt.gov/opinions/19pdfA®7 lan2.pdf?source=email
pp. 118 (Alito, pp. 227; Sotomayor Dissent, pp-211)

46.Friedman v. Southern Cal. Permanentedital Group 102 Cal.App.4th 39
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(Cal.App. 2 Dist2002(SUPPLEMENT)

47.E.E.O.C. v. Abercrombie & Fitch, Inat
https://www.supremecourt.qgov/opinions/14pdf/1486 p86b.pdf
48.U.S. E.E.CC. v. ConsoEnergy Inc., Supplement

National Origin

49.Fragante v. City & County of Honolulu 379-384

Here: https://law.resource.org/pub/us/case/reporter/F2/888/888.F2d.591-8821.html
50. Contreras v. Crown Zellerbach Corf65 P.2d 1173 (197 PUPPLEMENT)
51.El-Hakem v. BJY In¢262 F.Supp.2d 1139 (D.Or. 20@)pplement

Age
52.Smith v. City of Jackson 389-391
Here: https://www.law.cornell.edu/supct/pdf/031160P.Z0O
53.Carr v. Armstrong Air Conditioning, Inc Supplement
Disability

54.Doe v. DeKalb County School Dist45 F.3d 1441 (11th Cir. 1998)
http://openjurist.org/145/f3d/1441/doev-dekalb-county-schootdistrict

55.Ontario Bureau of Prisons ADA Caggttached PDF FILE)

56.Parker v. Crete Carrier CorpNo. 161371 (8th Cir. 2016),
http://law.justia.com/cases/federal/appellatecourts/ca8/161371/161371-2016
10-12.html

57.E.E.O.C. v. Orion Energy Sysns, Inc., link here:
https://hr.cch.com/ELD/EEOCOrion091916.pdf

lIl. Wages and Hours |

Who Is A Covered Employee?

58.Terry v. Sapphire Gent | e@~ShBUPPLEMEND, 336
BELOW)
59.Dynamex West Operations, Inc. v. Superior Court of Los Angeles COUAISE
SUPPLEMENT BELOW)
Exempt Employees

60. Christopher v. Smithline Beechm@orp.
HERE:
file://IC:/Users/arbit/Downloads/Christopher%20v.%20Smithkline%20Beecham
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%20Corp.pdf

Hours

61.1BP, Inc. v. Alvarez 468-472
HERE: https://supreme.justia.com/cases/federal/us/546/2 16fiation1961951

62.Troester v. Starbucks CarpCal., No. S234969, 7/26/18yailable here
http://src.bna.com/AFJ

63. Michael H. LeRoyBare Minimum: Stripping Pay for Independent Contractors in
the Share Economy,
http//scholarship.law.wm.edu/cgi/viewcontent.cgi?article=1448&context=wmjowl|

64.(WRITE A ONE -PAGE [OR MORE] SUMMARY)

65.Mi chael H. LeRoy, fAMisclassification
Rulings and Erosion of t he BmjhicagyLlegaln t
Forum (2018), availablettps://legal
forum.uchicago.edu/publication/misclassificatiomderfair-laborstandardsact
courtrulingsanderosioremployment

66.Lewis v. Governor of Alabam@lL1™. Cir. 2018)HERE:
http://media.call.uscourts.qov/opinions/pub/files/201711009.pdf

IV. Health Benefits |

Denial of Benefits

67. Hargrave v Commonwealth Gen. Corp. LTD Plavailable here:
http://www.leagle.com/decision/In%20FC0%2020110513095.xml

68. Garrett v.Principal Life Insurance, 555 Fed.Appx. 809 (10Cir. 2014), link here:
http://www.cal0.uscourts.gov/opinions/13/1-8087.pdf

69.Kuhl v.Lincoln National Health Insurance Pla899 F.2d 298 (8Cir. 1993),
https://openjurist.org/999/f2d/298/kuhtv-lincoln-national-health-plan-of-kansas

city-inc
Family and Medical Leave
70.Family and Medical Leave 538

71.Rhodia Corp(SUPPLEMENT)

72.Storey v. Burns Intern. Security Servicg30 F.3d 760 (3d Cir. 2004)
http://caselaw.findlaw.com/us3rd-circuit/1155794.html

73.Media General Corpv. Unemployment Appeals Commisgibla. Ct. App. 2007),
http://caselaw.findlaw.com/fkdistrict -court-of-appeal/1277325.html
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SUPPLEMENTAL MATERIALS APPEAR BELOW

HB 2557 Enrolled LRB101 07046 JLS 52082 b

AN ACT concerning employment.

Be it enacted by the People of the State of lllinois,

represented in the General Assembly:

Section 1. Short title. This Act may be cited as the

Artificial Intelligence Video Interview Act .

Section 5. Disclosure of the use of artificial intelligence

analysis. An employer that asks applicants to record video
interviews and uses an artificial intelligence analysis of the
applicant-submitted videos shall do all of the following when
considering applicants for positions based in lllinois before
asking applicants to submit video interviews:

(1) Notify each applicant before the interview that
artificial intelligence may be used to analyze the
applicanté video interview and consider the applicaris
fitness for the position.

(2) Provide each applicant with information before the
interview explaining how the artificial intelligence works
and what general types of chareteristics it uses to
evaluate applicants.

(3) Obtain, before the interview, consent from the
applicant to be evaluated by the artificial intelligence
program as described in the information provided.

An employer may not use artificial intelligence to evaluate

HB2557 Enrolled -2- LRB101 07046 JLS 52082 b

N -

applicants who have not consented to the use of artificial
intelligence analysis.

Section 10. Sharing videos limited. An employer may not
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4 share applicant videos, except with persons whose expertise or
5 technology is necessary in order to evaluate an applicant's
6 fithess for a position.

7 Section 15. Destruction of videos. Upon request from the

8 applicant, employers, within 30 days after receipt of the

9 request, must delete an applicant's interviews and instruct any
10 other persons who received copies of the applicant video

11 interviews to also delete the videos, including all

12 electronically generated backup copies. Any other such person
13 shall comply with the employeb mstructions.

Od&Connor v. Uber Technologies, Inc.82 F.Supp.3d 1133N.D. Cal. 2015)

ORDER DENYING DEFENDANT UBER TECHNOLOGIES, INGS MOTION FOR
SUMMARY JUDGMENT
(Docket No. 211)

EDWARD M. CHEN, District Judge

Plaintiffs filed this putative class action on behalf of themselves and other similarly situated
individuals who drive for Defadant Uber Technologies, Inc. Plaintiffs claim that they are
employees of Uber, as opposed to its independent contractors, and thus are eligible for various
statutory protections for employees codified in the California Labor Code, such as a requirement
tha an employer pass on the entire amount of any grditingt is paid, given to, or left for an
employee by a patramCal. Lab. Code § 351§ is a legal symbol that mean&sectiono]

Pending before the Court is Uldemotion for summary judgmetitat Plaintiffs are independent
contractors as a matter of law. As is discussed below, the Court first concludes thatPdamtif
Uberts presumptive employees because fipgrform servicesfor the benefit of Uber. The

Court next holds that whether andividual should ultimately be classified as an employee or an
independent contractor under California law presents a mixed question of law and fact that must
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typically be resolved by a jury. Finally, because a number of facts material to the
employee/indpendent contractor determination in this case remalisjpute, the Court denies
Uberts summary judgment motion.

|. BACKGROUND

In a nutshell, Uber provides a service whereby individuals in need of vehicular transportation can
log in to the Uber softwarapplication on their smartphone, request a ride, be paired via the Uber

application with an available driver, be picked up by the available driver, and ultimately be

driven to their final destination. Uber receives a credit card payment from the rideresid of

the ride, a significant portion of which it then remits to the driver who transported the passenger.

Named plaintif§ Douglas @Connor and Thomas Colopy drive principally for Ulser

AUberBlaclo service.UberBlack drivers transport passengerblack sedans (e.g., Lincoln
Towncars) or other limousiAée vehicles O8Connor received access to a luxury vehicle
through at least two different companies, SF Bay and Bay Network Limo. In exchange for
providing a car and paying all of@3onnoits expeses (e.g., fuel and tolls), SF Bay received
sixty percent of @onnofs earnings from transporting Uber passendgag.Network Limo
provided @Connor with a luxury vehicle for a flat $735 weekly fee, which included
maintenance and insurance on the vehialg no other expenseg3donnor vas free to use Bay
Network Lima3s vehicle as much or as little as he chose. Colopy had similar arrangements with
two third-party limousine companies that provided him with a vehicle necessary to work as an
UberBlack drive.

Named plaintiffs Matthew Manahan and Elie Guokgl drive principally for Ubds fiuberxo

service. uberX drivers transport passengers in their own personal vehicles, which are typically
hybrids or othefimid-range cars. Manahan, a sedsimployed screenwriter in Los Angeles,

drives for uberX, as well as Lyft arfgidecar, two of Ubés competitors. Manahan transports
passengers in his personal veldcke 2012 Kia Soul. Gurfinkel began driving for uberX while

he was emipyed full-time as difulfillment and project manageby a company called ADL
Embedded Solutions. Two months after he began driving for Uber, Gurfinkel left his job at ADL,
and now drives for Uber full time.

Before becomingipartnerg with Uber, Plaintifs and other aspiringrivers must first complete
Ubeliés application process. Applicants aeguired to upload their drivir license information,

as well asnformation about their vehiofe registration and insurance. Applicants must also pass
a backgound check conducted by a third party. Wehéddrivers are further required to pass a
ficity knowledge testand attend an interview with an Uber employaterviewees are

instructed taib]ring your car, dress professionally and be prepared to stayhimurb

Once a prospective driver successfully completes the application and interview stages, the driver
must sign cotmacts with Uber or one of Ub@rsubsidiaries (Raiser LLC). Those contracts
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explicitly provide that the relationship between the tpantation providers and Uber/Raisdid
solely that of independent contracting parbdshe partiesiexpressly agree that this Agreement
is not an employment agreement or employment relatiorship.

The relevant contracts further provide that drivers el paid &ifeeo (i.e., fare) upon the

successful completion of each ride. According to an Uber deppmeetson who is required to

give pretrial testimony in a proceeding called a depos]iidiber sets fares based principally on
the miles traveled bthe rider and the duration of the ridBecause Uber receives the ridger
payment of the entire fare, the relevant contracts provide that Uber will automatically deduct its
own fifee per ride from the fare before it remits the remainder to the driveintffa presented
evidence that Uber typically takes roughly 20 percent of the total fare billed to a riddiifes its

per rided

In this litigation, Uber bills itself as @echnology compangnot aftransportation compary,

and describes the software it provides @gad generation platfordrthat can be used to connect
fbusinesses that provide transportadiaiith passengers who desire rides. Uber notes that it
owns no vehicles, and contends that it employs no driverseRaiber partners with alleged
independent contractors that it frequently refers titramsportation providers!d.

Plaintiffs characterize Ubé business (and their relationship with Uber) differently. They note
that while Uber now disclaims thatig afitransportation comparylUber has previously referred
to itself as aniiOni Demand Car Serviogand goes by the taglindEveryonés Private Driven
(Onboarding Script)fOur taglire and vision is to béeveryonés Private Drivei). Indeed, in
commaenting on Ubets planned expansion into overseaarkets, its CEO wrote on Uldsr

official blog: iWe aredEveryonés Private DriverdWe are Uber and v@e rolling out a
transportation system in a city near yi@ther Uber documents state thialtber provigs the

best transportation service in San Francisoo....

Moreover, Uber does not sell its software in the manner of a typical distributor. Rather, Uber is
deeply involved in marketing its transportation services, qualifying and selecting drivers,
regulting and monitoring their performance, disciplining (or terminating) those who fail to meet
standards, and setting prices.

In addition to contending it is a technology company and not a transportation company, Uber
argues the drivers are not its employees but instead are independent contractors, and therefore
not entitled to the protection of the California Labor Code astasiskeerein. In this regard, Uber
contends it exercises minimal control over how its transportation providers actually provide
transportation services to Uber customers, an important factor in determining whether drivers are
independent contractors. Amonther things, Uber notes that drivers set their own hours and

work schedules, provide their own vehicles, and are subject to little direct supervision.

Plaintiffs vigorously dispute these contentions, and claim that Uber exercises considerable
control and supervision over both the methods and snefaits driver§provision of
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transportation services, and that under the applicable legal standard they are employees. For the
reasons explained in this Order, based on the record beforedine @& question whether

Ubers drivers are employees or independent contractors is an issue to be decided by a jury, not
this Court on summary judgment.

A. Applicable Legal Standards

1. Summary Judgment Standg&limmary Judgment means that a court will eitbk for a
complainant (plaintiff) or defendant before a trial takes place; so, people win or lose their cases
in the absence of a trjar the court rules that a trial will go forward. That is essentially a
favorable ruling for a plaintiff

This Cout may only grant summary judgment in favor of Ubditlifere is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter @Ttzat.is, Uber is
entitled to summary judgment only if, viewing the evidence in the tighgt favorable to the
drivers, this Court necessarily must conclude that Plaintiffs are independent contractors as a
matter of law.

2. Californias Test of Employment

The parties agree that determining whether Plaintiffs are employees or indepenttastarsris

an analysis that proceeds in two sta@esgst, under California law, once a plaintiff comes

forward with evidence that he provided services for an employer, the employee has established a
prima facie case that the relationship was one of @peplemploye@ Narayan v. EGL, Inc.,

616 F.3d 895, 900 (9th Cir.2010) (citation omittd@#)s the Supreme Court of California has

held ... the fact that one is performing work and labor for another is prima facie evidence of
employment and such persorpi@sumed to be a servant in the absence of evidence to the
contraryo Id. at 901. If the putative employee establishes a prima facie case (i.e., shows they
provided services to the putative employer), the burden then shifts to the employer to prove, if it
can, that théipresumed employee was an independent contraddor.

For the purpose of determining whether an employer can rebut a prima facie showing of
employment, the Supreme Cdisrseminal opinion in BorellGenumerated a number of indicia

of an enployment relationship.Narayan, 616 F.3d at 901. Thmost significant considationd

is the putative employésfright to control work detail$.S.G. Borello & Sons, Inc. v. Dépof

Indus. Relations (Borel)p48 Cal.3d 341, 350, 256 Cal.Rptr. 543, 769 P.2d 399 (1989). This

right of control need not extend to every possible detail of the work. Rather, the relevant question
is whether the entity retairiiall neessary contralover the workeis performance. ldat357;

see also Air Couriers ldtv. Empd Dev. Depdt, 150 Cal.App.4th 923, 934, 59 Cal.Rptr.3d 37

(2007) (explaining thdithe fact that a certain amount of freedom is allowed or is inherent in the
nature of the work involvaidoes not preclude a fimdy of employment status).
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The Supreme Court has further emphasized that the pertinent questionh®w much control

a hirer exercises, but how much control the hirer retains the right to exefgiaéa v. Antelope
Valley Newspapers Inc., 59 Cal.482, 533. When evaluating the extent of that control, the
Supreme Coturhas stressed that an empldgéright to discharge at will, without causis

fistrong evidence in support of an employment relationsBiprello, 48 Cal.3d at 350, 256
Cal.Rptr. 543769 P.2d 399; see also Ayala, 59 Cal.4th at 531, 173 Cal.Rptr.3d 332, 327 P.3d
165 (characterizing the right to discharge without causifpderhaps the strongest evidence of
the right to contral); Narayan, 616 F.3d at 900 (characterizing the riglidoharge at will as
thefAimost importara factor for determining whether an employment relationship exists). This is
because th&power of the principal to terminate the services of the agent [without cause] gives
him themeans of controlling the agéntectivities.0 Ayala, 327 P.3d 165 (citations omitted).

The putative employés right to control work details is not the only relevant factor, however,
and the control test cannot fipplied rigidly and in isolation.Borello, 48 Cal.3d at 350, 256
Cal.Rptr 543, 769 P.2d 399. Thus, the Supreme Court has also embraced a number of
fisecondary indiciathat are relevant to the employee/independent contractor determination. Id.
These additional factors include:

(a) whether the one performing services is engagadlistinct occupation or
business; (b) the kind of occupation, with reference to whether, in the locality, the
work is usually done under the direction of the principal or by a specialist without
supervision; (c) the skill required in the particulacwgation; (d) whether the
principal or the worker supplies the instrumentalities, tools, and the place of work
for the person doing the work; (e) the length of time for which the services are to
be performed; (f) the method of payment, whether by thedintg the job; (g)
whether or not the work is a part of the regular business of the principal; and (h)
whether or not the parties believe they are creating the relationship of employer
employee.

Borello alsoflapprovingly cited five additional factors (sne overlapping or closely related to
those outlined immediately above) for evaluating a potential employment relationship. Narayan,
616 F.3d at 900. These additional factors include:

(1) the alleged employée opportunity for profit or loss depending on his
manageriakkill; (2) the alleged employéginvestment in equipment or materials
required for his task, or his employment of helpers; (3) whether the service
rendered requires a special skill; (4) the degsf permanence of the working
relationship; and (5) whether the service rendered is an ahigant of the alleged
employefs business.

Borello, 48 Cal.3d at 355. While the Supreme Court explained that all thirteen of the above
fisecondary indiciaarehelpful in determining a hirée employment status, it noted tlfidte
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individual factors cannot be applied mechanically as separate tests;gheriegwined and their
weight depends on particular combinatiand. at 351, 256 Cal.Rptr. 543, 769 P.2d 399.
Moreover, the Court maderfitlear that the label placed by the parties on their relationship is not
dispositive, and subterfuges are not cenanced Alexander, 765 F.3d at 989 (quoting Borello,
48 Cal.3d at 349, 256 Cal.Rptr. 543, 769 P.2d 399) (internal modifications omitted).

Thus, as the Ninth Circuit explained in Narayan, thefiader mustiassess and weigh all of the
incidents of tle relationship with the understanding that no one factor is decisive, and that it is
the rare case where the various factors will point with unanimity in one direction or theé other.
Narayan, 616 F.3d at 901 (citation omitted).

Indeed, this Cou@ extenwe survey of the caselaw confirms that no one Borello factor is
dispositive when analyzing employee/independent contractor status.

For instance, in Mission Ins. Co. v. Worke@omp. Appeals Bd., the Court of Appeal reversed

a deermination made by thé/orker&Compensation Appeals Board that an individual was an
employee of his putative employer. 123 Cal.App.3d 211, 213 (1981). The Court of Appeal held
instead that the individual was an independent contractor as a matter of law. One piece of
evidence tk Court of Appeal relied on in reaching this conclusion was that whefieagudar
employee applicant worked a normal eiour shiftd plaintiff Adid not work any specific

hourso

But the same was true of the putative employee in a later case, iva&eturt of Appeal

determined that an employment relationship did exist as @mnudtiaw. See Air Couriers ldt

150 Cal.App.4th at 926 (package delivery drivers were employees of their courier company as a
matter of law even thoughindividual driversdetermined their own schedules and decided when
and how long to word); see ado JKH Enterprises, Inc. v. Démf Indus. Relations, 142

Cal.App.4th 1046, 1052, 48 Cal.Rptr.3d 563 (2006) (holding that delivery drivers were
employees of courier service, gés the fact thafidrivers set their own scheduis

The flexibility (and variability) of the Borello test can further be demonstrated by comparing
Mission with Alexander. In Mission, the Court of Appeal found the putative employee was an
independent auractor despite the fact that he was required to wear a uniispiaying his

putative employés insignia. Mission Ins. Co., 123 Cal.App.3d at 217. Yet, the same fact
supported a conclusion in Alexander that plaintiffs were Fé&lEmployees as a matter of law.
Alexander, 765 F.3d at 987 (noting that the fact that drivers were requiieedo a FedEx

uniformo supported finding of employee status) (internal quotation marks omitted). And while in
Mission, the Court of Appeal founddependent contractor status at least in part because the
putative employee used his own personal vehicle while on the job, 123 Cal.App.3d at 216, the
same fact has proved not to be dispositive in Alexander and in numerous other California cases
where aremployment relationship was found. See Alexander, 765 F.3d afib86EXx requires

its drivers o provide their own vehiclés
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Put simply, the ases bear out the Supreme Caueixhortation that the weight given to the
Borello factorsidepends on [theiarticular combinationé Borello, 48 Cal.3d at 351, 256
Cal.Rptr. 543, 769 P.2d 399. It is with these principles in mind that the @owrturns to the
merits of Ubefs summary judgment motion.

B. The Plaintiffs Are Ub&s Presumptive Employees Becat$ey Provide a Service to Uber

If Plaintiffs can establish that they provide a service to Uber, then a rebuttable piesuemises

that they are Ubé& employees. See Narayan, 616 F.3d at 900. Uber argues that the presumption
of employment does not agphere because Plaintiffs provide it no service. The centeahige

of this argument is Ub& contention that it is notfiransportation companybut instead is a
purefitechnology comparpthat merely generatétead® for its transportation providers

through its software. Using this semantic framing, Uber argues that Plaintiffs are simply its
customers who buy dispatches that may or may not result in actual rides. In fact, Uber notes that
its terms of service with riders specifically state that Upemider no obligation to actually

provide riders with rides at all.

Thus, Uber passes itself off as merely a technological intermediary between potential riders and
potential drivers. This argument is fatally flawed in numerous respects.

First, Ubets lIf-definition as a merétechnology comparyfocuses exclusively on the

mechanics of its platform (i.e., the use of internet enabled smartphones and software
applications) rather than on the substance of what Uber actually does (i.e., enable customers to
book and receive rides).

This is an unduly narrow frame. Uber engineered a software method to connect drivers with
passengers, but this is merely one instrumentality used in the context of its larger business. Uber
does not simply sell software; it setides. Uber is no morefiéiechnology compargthan

Yellow Cab is dtechnology compambecause it uses CB radios to dispatch taxi cabs, John
Deere is ditechnology comparpbecause it uses computers and robots to manufacture lawn
mowers, or Domino Sugés afitechnology compambecause it uses modern irrigation

techniques to grow its sugar cane. Indeed, very few (if any) firms are not technology companies
if one focuses solely on how they create or distribute their products.

If, however, the focus ismothe substance of what the firm actually does (e.g., sells cab rides,
lawn mowers, or sugar), it is clear that Uber is most certainly a transportation company, albeit a
technologically sophisticated ona fact, as noted above, UBgown marketing beathis out,
referring to Uber aBEveryonés Private Drive and describing Uber asfiransportation

systeno and thefibest transportation service in San Francisco.

Even more fundamentally, it is obvious drivers perform a service for Uber because Uber simply
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would not be a viable business entity without its drivBes Yellow Cab Coop., 277 Cal.Rptr.

434 (holding that cab drivers provided service to cab company sesitha enterprise could no
more survive without [drivers] than it could without working a@bsee also JKH Enterprises,

48 Cal.Rptr.3d 563 (finding that delivery drivers were employees of courier service as a matter
of law in part becausithe workeés duties are an integral part of the operati@ndfitheir work

is the basis for [defendais} business).

Ubeits revenues do not depend on the distribution of its software, but on the generation of rides
by its drivers. As noted above, Uber bills itserisl directly for the entire amount of the fare

charged a fare amount that is set by Uber without any input from the drivers. Uber then pays its
drivers eighty percent of the fare it charges the rider, while keeping the remaining twenty percent
of the fareas its owrfiservice fee Put simply, the contracts confirm that Uber only makes

money if its drivers actually transport passengers.

Furthermore, Uber not only depends on driGersvision of transportation services to obtain
revenue, it exercises significant control over the amount of any revenue it earns: Uber sets the
fares it charges riders unilaterally.

The record also shows that Uber clainfpeoprietary interestin its riders, which further
demonstrates that Uber acts as more than a mere passive intermediary between riders and
drivers. For instance, Uber prohibits its drivers from answering rider queries about booking
future rides outside the Uber app, or otherviisaicitingo rides from Uber riders. See, e.g.,
Handbook at 7 (providing that actively soliciting business from a current Uber client is
categorized asi@ero Toleranceevent thafimay result in immediate suspension from the Uber
networko By contrastfipassve client solicitation (e.g., business cards or branded equipment in
backseat)is categorized asfiMajoroissue that Ubeifitakes very seriously and will take action

if you receive more than one in every 180 w)p©nboarding Script at 10 (stating tlifaa rider
specifically asks drivers abof#rranging pickups, tell them to reach out to WheDocket No.

223 13 at 6 (stating that riders cannot request specific Uber drivers).

As further indicia of its role as a transportation company rather than a software provider, Uber
exercises substantial control over the qualification and selection of its drivers. Before becoming
Apartners with Uber, aspiring dvers must first complete lheiGs application process, including a
background check, city knowledge exam, vehicle inspection, and personal interview. In an
internal document titledSF Hiring Freeze & Quality PushJber stresses that these screening
measures are important becatigber provides the best transportation service ... and to keep it
this way, we will be taking some major steps to improve both driver and vehicle quality on the
Uber systenu

In another document, Uber notes that background checks are important becalyseantsfito
partner with the safest drivedsAnd Uber documents further reveal that Uber regularly
terminates the accounts of drisevho do not perform up to Ulderstandards. See, e.g., Docket
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No. 223 29 at 2 {iwWe will be deactivating Uber accountguarly of drivers who are in the

bottom 5% of all Uber drivers and not performing up to the highest standards.... We believe that
the removal of underperforming drivers will lead to more opportunities for our best dijyvers.
Docket No. 2382 (spreadshedisting terminated driver accounts and reasons for termination);
Docket No. 2383 (email fromfilUber SF Community Manageinstructing fellow Uber

employer tafg]et rid of this guy. We need to make some serious cuts of guys below 4.5

Docket No. 2385 (email terminating underperforming Uber driver because business was
fislower than normal and we have too many drivers ... [so] we have to look for accounts to
deactivate).

Although the Coufs conclusion based on the record facts can likely stand ondlodicommon
sense alone, the case law makes abundeletly that the drivers are Ulgeipresumptive
employees. In Yellow Cab Cooperative, a cab company argued, like Uber here, that its drivers
were not its employees because they did not provide any stttoe cab companiyrhe

companys principal argument, like Ub@y;, was that it was only in the business of collecting fees
from its driver® specifically a flat $56 fepershift for the use of a cab and provisiomigfad®
through its radio dispatch sére. Notably, (and unlike Uber) Yellow did not share in any of the
actual fares a driver received. Id. at 1291, 277 Cal.Rptr. 434. Thus, if a Yellow driver never
provided any rides during a shift artaally used any of Yello@& Aleadso Yellow would receie

the same $56 lease payment regardless.

Based on these facts, the CourAppeal flatly rejected Yellods argument that the drivers did
not provide ita service, finding that Yello@ actuafienterprise consists of operating a fleet of
cabs for publicarriage. The drivers, as active instruments of that enterprise, provide an
indispensabléservicéto Yellow; the enterprise could no more survive without them than it
could without working cab8.

The reasoning of Yellow Cab Cooperative applies ewere forcefully here. Unlike Yellow
Cab, which received a flat fee and did not share in its difemss, Uber only receives its fees if
a driver successfully transports an URBead to some destination. Moreover, the precise
amount of this fee is sl Uber, without negotiation or input from the drivers. Under such
circumstances, it strains credulity to argue that Uber is fimaasportation compagyor
otherwise is not in the transportation business; it strains credulity even further to arditeethat
drivers do not provide Uber a valuable service. Like the cab diivéfsllow Cab Cooperative,
Ubers drivers provide afindispensable serviogo Uber, and the firnficould no more survive
without theno than it could without a working smartphone a@p, put more colloquigt, Uber
could not béiEveryonés Private Drived without the drivers.

Uber cites two cases in support of its contention that it receives no services from its drivers, but
neither case is epoint. In Kubinec v. Top Cab Dispatdinc., a Massachusetts trial judge

concluded (in an unpublished order applying Massachusetts law) that a taxi driver was not the
employee of his radio dispatch service, Top Cab. 2014 WL 3817016, at *9 (Super.Ct.Mass. June
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25, 2014). Importantly, the coutressed that the $25 weekly fee Top Cab received from
Kubinec was the sanieegardless of whether Kubinec had his cab on the road td@mtyours

a day ... or left it parked in his drivewayJnlike Uber, Top Cab receivdho income from any
dispatchest provided, its members were not required to accept any dispatch assigned, and the
dispatches accepted constituted di@y95% of all fares driven by Top Cab members in 2010.
Top Cabrreceived only the same [$25] weekly payment from its members reggmuaflevhether

the dispatches were accepted or passengers simply hailed member cabs from the street.

Without belaboring the multitude of differences between this case and Kubinec, the Court notes
that Uber does not receive a flat fee from its driveexithange for an unlimited number of

flead® or dispatches. Rather, Uber receives a percentage of each and every fare its drivers labor
to ear® a fact that, as indicated above, makes it clear that Uber receives a (very lucrative)
service from its drivers ahdepends on its drivéyperformance of services for its revenues.

Kubinec is thus completely distinguishable from the facts in this case.

Uberds second case, Callahan v. City of Chicago, 78 F.Supp.3d 791, 2015 WL 394021
(N.D.IIl.2015), is equally inappmate to the issues here. In Callahan, a Chicago taxicab driver
sued the City of Chicago arguing that the City was her employer under the Fair Labor Standards
Act. Id. at 793 2015 WL 394021, at *1. According to the district courtfithical questionin
determinng the viability of the drives claims waswhether thebusineséto which Callahan
rendes service is, in fact, the City business.Callahan, 78 F.Supp.3d at 801, 2015 WL 394021,
at *8. Callahan, the court noteis a taxicab driver; theervice she provides is therefore the
transportation of passengers by taxicabld.. But while recognizing that the Cifgontrols to

quite a significant extent the operation of taxicabs in Chichgavay of extensive regulation,

the court (unsurprisiig) concluded thaficontrolling or regulating how taxicabs are operated is
not the same as providing, or undertaking to provide, transportation by taxicab. The City does
not perform the latter roleld.

While this Court will not exhaustively list the y&a private corporation like Uber differs from a
municipality like the City of Chicago, the Court notes one obvious diffefetuttger derives
profits from providing transportation services, whereas the City does not. Moreover, among
other facts, Ber market itself asiEveryonés Private Driveh Chicago does not. As the district
judge in Callahan correctly notdithe collection of taxes, fees, or revenue by a government
entity does not make the regulated industry the business of that govetricheatt3(B, 2015

WL 394021, at *9.

Uberés collection of fees from its drivers, however, and its deep involvement in prescribing the
gualifications of its drivers and the quality of their service, as well as its representations to the
public that it is a providenf transportation servicesitveryonés Private Drived), does indicate
that transportation is its business.

This Court holdsas a matter of law, that Uldgedrivers render sece to Uber, and thus are
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Uberts presumptive employees.

C. Whether a Hireesian Employee or Independent Contractor is a Mixed Question of Law and
Fact Generally to be Decided by the Jury

Because the Court has deteradrthat the Plaintiffs are Ulrpresumptive employees, the
burden now shifts to Uber to disprove an employment relationship. As noted above, when
determining under California law whether a putative employer can rébreges prima facie
case of employment, the Court applies the rfatttor teslaid out in the Supreme Codst
decision in Borello. Borello, 48 Cal.3d at 350, 256 Cal.Rptr. 543, 769 P.2d 399.

Both parties suggest that the employee/independent contractor question is one of law for ultimate
resolution by the Court. Seege Oral Arg. Tr. at 7:249:8. Both parties, however, are mistaken.
According to the California Supreme Court, flaetermination of employee or independent
contractor status is one of fact if dependent upon resolution of disputed evidence or infierences.

Put simply, the reasoning in Hana that juries should typically decide mixed questions of law and
fact supports the great weight of California authathigt establishes that a hiteestatus as either

an employee or independent contractor should tylgibal determined by a jury, and not the

judge.

D. Uber is Not Entitled to Summary Judgment Because Material Facts Remain in Dispute and a
Reasonable Inference of an Employment Relationship May Be Drawn

As noted above, thiorincipal test of ammployment relationship is whether the person to whom
service is rendered has the right to control the manner and means of accomplishing the result
desiredo Ayala, 59 Cal.4th at 531, (quoting Borello, 48 Cal.3d at 3@®rhaps the strongest
evidence ofhe right to contralis whether Uber can fire its transportation providers at will. Id.

This critical fact appears to be in dispute. Uber claims that it is only permitted to terminate
driversiwith notice or upon the other paésymaterial breaahof the governing contracts.
Plaintiffs, however, point out that the actual contracts seem to allow Uber to fire its drivers for
any reason and at any time. See, e.g., Addendurblbéi will have theight, at all times and

at Ubefs sole discretion, to redia, prohibit, suspend, limit or otherwise restrict the
Transportation Company and/or the Driver from accessing or using the Driverd\pp....

To the extent this important factor in the employee/independent contractor test is in dispute,
summary judgmens unwarranted.

Uber further claims that the right to control element is not met because drivers can work as much
or as little as they like, as long as they give at least one ride every 180 days (if on the uberX
platform) or every 30 days (if on the UbdasBk platform). According to Uber, drivers never
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have to accept anjead® generated by Uber (i.e., they can turn down as many rides as they
want without penalty), and they can completely control how to give any rides they do accept.

These contentiong@very much in dispute. For instance, while Uber argues that drivers never
actually have to accept ride requests when logged in to the Uber application, Plaintiffs provided
an Uber Driver Handbook that expressly stafi#ée expect orduty drivers to accegll [ride]
request® Handbook at 1. The Handbook goes on to stateifhwge consider a dispatch that is

not accepted to be a rejectioand wefwill follow -up with all drivers that are rejecting trips.

Id. The Handbook further notes that Uber considig]ejecting too many tripsto be a

performance issue that could lead to possible termination from the Uber platform. Id. at 8; see
also Docket No. 22357 (email from Uber to driver stating that the drégdidispatch acceptance
rate [of 60%] is too lw ... Please work towards a dispatch acceptance rate of 80%. If you are
unable to significantly improve your dispatch acceptance rate, Uber may suspend youiaccount

It is also hotly disputed whether Uber has the right to significantly contréhtbarer and

means of Plaintiffsdtransportation services. See Alexander, 765 F.3d at 988. Plaintiffs cite
numerous documents, written in the language of command, that instruct drivers to, amongst other
things:fimake sure you are dressed professioradignd he client a text message wher21l

minutes from the pickup locatiofiThis is VERY IMPORTANT0); fimake sure the radio is off

or on soft jazz or NPR;andfimake sure to open the door for your clie@nboarding Script at

3i 6. As Uber emphasizefit is the small details that make for an excellent &rgmd Plaintiffs

have presented evidence (when viewed in the light most favorable to them) that Uber seeks to
control these details right down to whether driviitave an umbrella in [their] car for clierits

be dry until they get in your car or after they getald. at 6, 9. Plaintiffs note that drivers are
even instructed on such simple tasks as how to pick up a customer with their car:

O]

Customer Pickup

¥ Correct Side of Street
¥ Right At Customer

¥ Avoid U-Turns

Stopped
— Q Short of
3 Customer
OR
Stopped
Beyond
Customer

e

Docket No. 22820.
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Uber responds that it merely provides its drivers \itinggestions) but does not actually

require its drivers to dress professionally or listen to soft jazz or SB&.e.gReply Br. at 6.

But the documents discussed above (and others in the record) are not obviously written as mere
suggestions, and UliBraguments to the contrary cannot be assumed as true odsWiation

for summary judgment where all reasonable inferences from the record must be drawn in favor
of Plaintiffs. See, e.gDocket No. 22B50 (informing driver thafia passenger let us know that

your attitude wasi up to Ubegs professional standardsnd noting thafii]f we continue to

receive negative feedback ... your account will be reviewed and may be deaoy\Roetet

No. 223 54 (terminating driver whos@verall driver rating has fallen below the minimum
threshold we allow); Docket No. 22B58 (informing driver that @épassenger let us know that

they felt you did not take the most efficient/direct route tnpa and noting that the drivés

account may be deactivated).

Finally, Uber makes much of the fact that Uber has no control over its dfnens or whether

its drivers everfirepord for work more than once in the relevant period. This is a signffican
point, and one on which this Court previously commented in noting that such evidence might
weigh heavily in favor of a finding of independent contractor status. However,egsaimive,
freedom to choose oéedays and hours of work (which concededlyritruly exist for FedEx
drivers in Alexander20) does not in itself preclude a finding of an employment relationship.

As noted above, rarely does any one factor dictate the determination of whether a relationship is
one of employment andependent contract. Here, numerous factors point in opposing

directions. As to many, there are disputed factdudiog those pertaining to Ukirlevel of

control over thédimanner and meaasf Plaintiffsdperformance. Viewing the current record in
thelight most favorable to Plaintiffs, the Court cannot conclude as a noéteax that Plaintiffs

are Ubeds independent contractors rather thanrtéeiployees. Consequently, Ueesummary
judgment motion must be denied.

Minnesota

Ban the BoxFAQ for Private Employers

http://mn.gov/mdhr/employers/banbox fag privemp.html
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Governor Dayton signed the criminal background check bill, which expanded Ban the Box to
private employersmJanuary 1, 2014. This requirement has been in effect for public employers
in Minnesota since 2009.

Does the new Ban the Box law require an employer to hire someone with a
criminal record?

No. The Ban the Box law imposes no requirements on an emplayer liire an individual with

a criminal record. However, the law does require employers to wait until the applicant has been
selected for an interview, or until a conditional job offer has been extelmefede inquiring

about the applicatt criminal hisory.

Does the Ban the Box law require employers to interview someone with a
criminal record?

No. The new law does not compel employers to interview individuals who have a criminal
record.

Does the Ban the Box law prevent employers from conducting a crimal
background check before hiring an applicant?

No. Employers may still conduct a criminal background check on an applicant before hiring an
applicant. The Ban the Box law merely moves the inquiry into criminal history from the initial
point of contact wth the applicant until after the point in time in which the employer has decided
to interview or extend a conditional job offer.

Does the law apply to small businesses as well as large companies?

Yes. There is no minimum threshold. All Minnesota emplagylarge and small, are covered
under the new law.

Does Ban the Box eliminate laws that require individuals with criminal
backgrounds to be excluded from certain positions?

No. If an employer is prohibited under federal or state law from hiring an individual who has
been previously convicted of a crime, the employer remains obligated to contioilevio
federal or state law. If a background check is legally required bleégiening work, Ban the
Box does not change that legal requirement.

Are there private employers that are exempt from the new law?
Yes. The Ban the Box law provides that private employers are exempt under the new law if the

employer is specifically direatieto conduct a criminal history background check or the employer
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is directed to gather information such that a criminal history background check can be done by a
licensing authority.

Can a private employer that is exempt under the new law inform applicantthat
they may be disqualified from employment for having previously committed a
crime?

Yes. Exempt private employers may have an application that states that applicants may be
disqualified from employment. An employer can provide information on theircapiph form
that individuals who have a particular criminal history background will be disqualified from
employment by the employer.

At what point in time during the interview process can an employer obtain
criminal history information from an applicant?

The answer depends on whether the employer is going to interview candidates before
determining who to hire for the open position.

If the employer does conduct interviews before an applicant under consideration is hired, the
employer should initiate a crimal background check after it has decided to interview the
candidate.

If the employer doeghconduct interviews before hiring an applicant, the employer may initiate
a criminal background check after it extends a conditional offer of employment to tloauaipp

If my business is based in another state, am | subject to the requirements of
Minnesotats Ban the Box law at my Minnesota plant location?

Yes. Ban the Box applies to the Minnesota operations of companies that operate in multiple
states.

We are anemployer with operations in several states that uses one electronic
application; can we use our electronic application if we inform applicants
residing in Minnesota that they dor@t have to answer criminal background
history questions?

Yes. A multistate erployer doesé need to abandon its practice of using one electronic
application, provided that the electronic application provides language on the application that is
clear and unambiguous that Minnesota law provides that applicardishdwe to answer

criminal background history questions.

Can an employer be liable for discrimination under state or federal law if the
employer complies with the Ban the Box law?
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Yes. The use of criminal background information by an employer to eliminate candidates for
employment may constitute a discriminatory practice if the policy has a disproportionate impact
for a class of individuals, the employer does not use a targeted screen and the employer fails to
provide the applicant with an opportunity to respond to the crirbaekground information

obtained on the applicant.

The discussion of how a criminal background check policy may violateligotimination laws

is beyond the scope of this FAQ document. However, a good discussion on this issue can be
found within theEEOC Technical Assistance Guidance on the Use of Arrest and Convictions
Records published on April 25, 2012.

How is the Ban the Box law enforced?

The Minnesota Department of Human RgyfiMDHR) is charged with enforcing this law, as
there is no private cause of action. MDHR is seeking to engage in a comprehensive education
programto bring about compliance with employers.

What are the penalties for violating the Ban the Box law?

During 2014, the first year that the law is in force, the commissioner will provide a written
warning to any employers found in violation, before any fines are levied. If a first violation is not
remedied within 30 days of the issuance of a warning, the commnessi@y impose up to a

$500 fine, not to exceed $500 in a calendar month.

For violations that occur in 2015, the penalties are as follows:

1 For employers that employ 10 or fewer persons at a site, the penalty is up to $100 for
each violation, not to exceed $100 in a calendar month.

1 For employers that employ 11 to 20 persons at a site, the penalty is up to $500 for each
violation, not to exce®$500 in a calendar month.

1 For employers that employ more than 20 persons at one or more sites, the penalty is up to
$500 for each violation, not to exceed $2,000 in a calendar month.

B. The Stat@s Authority to License Businesses and Occupations

Dandamudi v. Tisch__ F.3d__, 2012 WL 2763281 (2d Cir. 2012)

Background: States and their colonial predecessors have had authority to license businesses and
occupations. A study authored by Marc T. Law and Mindy S. M&fscts of Occupational
Licensing Laws on Minorities: Evidence from the Progressive &2al.L. & ECON351 (2009),
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reports that states began to license occupations during the Progressive Era in the late 1800s and
early 1900s. More recently, states have broadened their control of occupational liceesing.

Morris M. Kleiner,Licensing Occupations: Ensuri@uality or Restricting Competition?

(2006),at 1,noting: iDuring the early 1950s, only about 4.5 percent of the [U.S.] labor force was
covered by licensing laws at the state level. That number had grown to almost 18 percent of the
U.S. workforce in thedte 1980s, with an even larger number if city and county licenses for
occupations are includedStudies from the 1970s found that occupational licensing regulations
disadvantage women, blaclethnic and nationality groupand Jews. Today, as the follow

cases show, states are using licensing laws to augment federal laws that prohibit the employment
of unlawful aliens. As you read, consider whether these states have legitimate reasons for these
regulations. Also, consider whether states are usingrtegii means to effectuate their intent to
preserve the labor market for citizens and authorized aliens.

Before: WESLEY, HALL, Circuit Judges, UNDERHILL, District Judge.
WESLEY, Circuit Judge:

This case involves a state regulatory scheme that sepkshibit some legally admitted aliens

from doing the very thing the federal government indicated they could do when they came to the
United Stated work. Plaintiff§ Appellees are a group of nonimmigrant aliens who have been
authorized by the federal goverant to reside and work as pharmacists in the United States. All
currently reside in New York and are licensed pharmacists there. Plaintiffs obtained phé&macist
licenses from New York pursuant to a statutory waiver to New York Education Law
86805(1)(6§s requirement that only U.S. Citizens or Legal Permanent Resid&mR{) are

eligible to obtain a pharmacgstlicense in New York. The waiver provision was set to expire in
2009. In response, plaintiffs sued various state officials responsil®@affancing the law in the

United States District Court for the Southern District of New York.

Plaintiffs allege that 8 6805(1)(6) is unconstitutional because it violates the Equal Protection and
Supremacy Clauses of the United States Constitution. Irrauto and welreasoned opinion,

the district court granted plaintifisnotion for summary judgment and permanently enjoined
defendants from enforcing the law. See Adusumelli v. Steiner, 740 F.Supp.2d 582
(S.D.N.Y.2010).

On appeal, New York asks us to afpate the Supreme Codeigeneral rule that state statutes that
discriminate based on alienage are subject to strict scrutiny review. The state argues that the
statute at issue here, which discriminates against nonimmigrant aliens should be reviewed only t
determine if there is a rational basis that supports it.

In our view, however, a state statute that discriminates against aliens who have been lawfully
admitted to reside and work in the United States should be viewed in the same light under the
EqualProtection Clause as one which discriminates against aliens who enjoy the right to reside
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here permanently. Applying strict scrutiny, therefore, and finding, as the state concedes, that
there are no copelling reasons for the stat@ediscrimination baseah alienage, we hold the
New York statute to be unconstitutional. We affirm the district éagntant of summary
judgment for plaintiffs.

|. BACKGROUND

Most of the plaintiffs have HLB temporary worker visas. Under the Immigration and
Nationality Act filNAQ), Hi 1B visas may be given to aliens who caiitemporarily to the

United States to perform services ... in a specialty occupa8dn.S.C. 8§ 1101(a)(15)(H)(i)(b).
The remaining plaintiffs have what is knownf@$No statusATNO staus is a temporary worker
status created by federal law pursuant to the North American Free Trade Agreement
(ANAFTAOQ). NAFTA permitsfa citizen of Canada or Mexico who seeks temporary entry as a
business person to engage in business activities at a pooEdsived to enter the United States
and work here pursuant to the requirements of the TN status. 8 C.F.R. § 214.6(a).

These provisions technically grant plaintiffs admission to the United States for a finite period.
Because plaintifi@status grants #m the right to reside and work in the United States only
temporarily, plaintiffs are part of the group of aliens the immigration law refers to as
nonimmigrants. 8 U.S.C. § 1101(a)(15). And, although plaintiffs had to indicate that they did not
intend to say here permanently to obtain their visas, the truth is that many (if not all) actually
harbor a hope (a dual intention) that some day they will acquire the right to stay here
permanently.

The BIA[Board of Immigration Appealsgnd the State Departmdmtth recognize this doctrine

of dual intent, which allows aliens to express an intention to remain in the United States
temporarily (to satisfy the requirements of their temporary visas) while also intending to remain
permanently, which allows them to appbr an adjustment of status. Matter of Hosseinpour, 15

l. & N. Dec. 191 (BIA 1975); 70 No. 42 Interpreter Releases 1444, i5&@ov. 1, 1993).

For purposes of both the-+B and TN visas, the initial period during which the lisdder can
legally remain and work in the United States is threars. 8 C.F.R. 88 214.2(h)(9)(iii)(A)(1)
(H-1B visa), 214.6(e) (TN status). Each visa status also permits aytfaeextension of the
initial period. Id. at 88 214.2(h)(15)(ii)(B), 214.6(h). But de@with an H 1B visa is limited to
one such extension, essentially restrictingBistatus to a styear period=N2 Id. at §
214.2(h)(15)(ii))(B)(1).

In practice, however, federal law permits many aliens with TN-@BHtatus to maintain their
temporay worker authorization for a period greater than six years. All plaintiffs in this case, for
example, have been legally authorized to reside and work in the United States for more than six
years. And, six plaintiffs have been authorized to reside andiwdhke United States for more

than ten years.
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FN2. Although not applicable in the instant case, adaBivisa holder who is involved in
afDOD research and development ofgroduction proje@may maintain his H1LB
visa status for a total of 10 years. F®R. § 214.2(h)(15)(ii)(B)(2).

Several factors contribute to the difference between the technical limitationdBrakid TN

status and the length of time these aliens remain authorized to reside and work in the United
States. Many aliens who receive fmmary worker authorization are former students who

entered the United States with a student visa and who have made their home in the United States
for many years before entering the professional wieNg.

FN3. Initially entering the United States ontadent visa extends the amount of time a
nonimmigrant alien can remain in the United States because the time limitatibhd Bor
status and TN status are not impacted by time previously spent residing in the United
States pursuant to a student visa.

Many nonimmigrant aliens are also often eligible to apply for LPR status. This process is
typically quite slow, and the federal government therefore regularly issues Employment
Authorization DocumentdiEADSs0), which extend the time period during which thelsena are
eligible to work in the United States while they await their green cards. 8 C.F.R. § 274a.12

(©)(9).

Twenty-two plaintiffs have applied for Permanent Resident status. Sixteen have received EADs
because they have exhausted theysixr maximum ahorization provided by H.B status.

Based on their visa status, all plaintiffs currently reside in the United States legally and have
permission to work here. All are pharmasigtho were granted a pharmagdicense (albeit a
flimitedo one) pursuaniota previous version of the New York statute at issue here. Section
6805(1)(6), in its current incarnation, provides that to be eligible for a pharésdicishse in

New York, an applicant must be either a U.S. Citizen or a LPR. The statute bars allietigr
including those with worauthorization who legally reside in the United States, from becoming
licensed pharmacists.

Il. DISCUSSION

New York argues that neither the Equal Protection Clause nor the Supremacy Clause prevents a
state from prohibiiig a group of aliens who are legally authorized to reside and work in the

United States from working in certain professions. The state relies principally on two decisions
from our sister circuits. See League of United Latin Am. Citizens (LULAC) v. Bredg6én

F.3d 523, 531134, 536 37 (6" Cir. 2007); LeClerc v. Webb, 419 F.3d 405, 41% (r.2005),

rehdy en banc denied, 444 F.3d 428 (2006).
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The Fifth and Sixth Circuits viewed nonimmigrant aliens as distinct from aliens with LPR status
and applied a rational scrutiny test to determine if the state statutes in question ran afoul of the
Equal Protection Clause. In both cases, the céddslindd] to extena the protections of LPRs

to certain nonimmigrants. LULAC, 500 F.3d at 533; LeClerc, 419 F.3d at 419.

We disagree; the Supreme Court has repeatedly affirmed the general principle that alienage is a
suspect classification and has only eveated two exceptions to that view. We decline to create

a third in a case where the statute discriminates against aliens who have been granted the legal
right to reside and work in the United States. Under a strict scrutiny analysis, 8 6805(1)(6) of the
New York Education Law violates the Equal Protection Clause.

The Equal Protection Clause

The Fourteenth Amendment provides that states mafjdeoty to any person within its
jurisdiction the equal protection of the lawkl.S. Const. amend. X1V, § 1. Undiwe Fourteenth
Amendment, a law th@impermissibly interferes with the exercise of a fundamental right or
operates to the peculiar disadvantage of a suspecb dasviewed under the strict scrutiny
standard. Mass. Bd. of Ret. v. Murgia, 427 U.S. 302, 96 S.Ct. 2562, 49 L.Ed.2d 520 (1976)
(emphasis added) (footnote omitted); see Weinstein v. Albright, 261 F.3d 127, 140 (2d
Cir.2001).

There is no question that the Fourteenth Amendment applies to all aliens. See, e.g., Plyler v.
Doe, 457 U.S. 202,15, 102 S.Ct. 2382, 72 L.Ed.2d 786 (1982). Indeed, the Supreme Court has
long held that states cannot discriminate on the basis of alidifédggns as a class are a prime
example of a discrete and insular minodtiyie Court reasoned in Graham v. Riclsam fijand]

the power of a state to apply its laws exclusively to its alien inhabitants as a class is confined
within narrow limits0 403 U.S. 365, 372, 91 S.Ct. 1848, 29 L.Ed.2d 534 (1971) (internal
guotation marks omitted).

In Graham, the Court struclod@n two state statutes that prevented immigrants from receiving
public assistance. Id. at 376, 91 S.Ct. 1848. The statutes erected differentdarriers
Pennsylvania law barred naitizens from a welfare program, while an Arizona law required
that alienseside in the state for fifteen years before they could collect money from tlé state
both achieved the same result. Id. ati®3®] 91 S.Ct. 1848.

Thus, aliens were denied access to a benefit available to citizens. Graham hitlebthlase
system uncaostitutional. Id. at 371, 91 S.Ct. 1848.

Graham is condered the lodestar of the Caisralienage discrimination doctrine, but the

opinion invokes a case decided decades before. In Takahashi v. Fish and Game Commission, the
Supreme Court struck down a @ainia statute that denied fishing licenses to gogrson

ineligible [for] citizenshipd 334 U.S. 410 (1948). The law originally targeted Japanese
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fishermen, but the state legislature feared that such a clearly discriminatory classification might
run afaul of the Equal Protection Clause and amended the statute to prohibit immigrants
fineligible [for] citizenshi from obtaining fishing licenses.

The provision drew a distinction between groups based solely on the mémimeigration

status without any amtion of race or nationality. The Court held that treating groups differently
based on the membéaienage was akin to discriminating against a group because of their race
or color.fThe protection of [the Fourteenth Amendment] has been heltéod to aliens as

well as to citizensthe Court reasonedjand] all persons lawfully in this country shall abide ...

on an equality of legal privileges with all citizemd. at 41920, 68 S.Ct. 1138 (emphasis

added).

The Graham Court saw Pennsyliaand Arizonés restrictions on welfare as exacgtthe same

toll as Californid@s unconstitutional fishingicense regime; the Court thus followed Takahashi to
hold that the welfare statutes were subject to strict scrutiny. Graham, 403 U.S. at 372, 91 S.C
1848.

In the years after Graham, the Court continued to apply strict scrutiny to statutes discriminating
on the basis of alienage. It invalidated a New York statute that prohibited immigrants from
working in the civil service, Sugarman v. Dougall, 41.%. 634 (1973), a Connecticut statute

that barred immigrants from sitting for the bar, In re Griffiths, 413 U.S(¥273) a Puerto

Rico law that denied licenses to immigrant engineers, Examining Board of Engineers, Architects
and Surveyors v. Flores @#ero, 426 U.S. 57¢1976), and a New York law that required
immigrants to pledge to become citizens before they could receive financial aid, Nyquist v.
Mauclet, 432 U.S. (1977).

In each case, the Court began its discussion by reasserting its cominté e holding in

Graham: laws that single out aliens for disparate treatment are presumptively unconstitutional
absent a showing that the classification Wascessanyto fulfill a constitutionallyfipermissiblé
andfisubstantia purpose. In re Grifths, 413 U.S. at 7222.

The Court has recognidenly two exceptions to Grah@srule. The first exception allows
states to exclude aliens from political and governmental functions as long as the exclusion
satisfies a rational basis review. In FoleyConnelie, the Court upheld a statute that prohibited
aliens from working as police officers. 435 U.S. 291 (1978).

The second exception crafted by the Court allows states broader latitude to deny opportunities
and benefits to undocumented aliens. See, Rlger, 457 U.S. at 219, 102 S.Ct. 2382; see also
DeCanas v. Bica, 424 U.S. 351, 96 S.Ct. 933, 47 L.Ed.2d 43 (1976), superseded by statute on
other grounds as stated in Chamber of Comm. v. Whitirigly.S.7 1 7131 S.Ct. 1968, 179
L.Ed.2d 1031 (2011).
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In Plyler, the Court declined to apply strict scrutiny to a statute that prohibited undocumented
alien children from attending public school. 457 U.S. at 223, 102 S.Ct. 2382. The Court
acknowledged that Graham placed a heavy burden on state staggéeddawful aliens, but
reasoned that undocumedtaliens fell outside of Graham reach becauggheir presence in

this country in violation of federal law is not@onstitutional irrelevancg The Court held that

the plaintiffdunlawful status elinmated them from the suspect class of aliens generally;
nevertheless, the Court applied a heightened rational basis standard to the Texas law denying
free public education to undocumented alien children and found the law unconstitutional.

The stateacknowledges that neither exception applies here. Without an existing basis for
distinguishing Grahads requirement that such statutes are strictly scrutinized, New York
proposes a third exceptidrthe Fourteenth Amendmentstrongest protections should Bpp

only to virtual citizens, like LPRs, and not to other lawfully admitted aliens who require a visa to
remain in this country. Defendants argue that the Supreme&Estritt scrutiny analysis of
classifications based dialienag®is inapplicable to clssifications of nonimmigrant aliens and

that only rational basis review of the statute is required.

The state reasons that the Supreme Court has never explicitly applied strict scrutiny review to a
statute discriminating against nonimmigrant aliens. That is true, but that argument ignores the
underlying reasoning of the Court in its prior decisions dkagedhe fact that the Court has

never held that lawfully admitted aliens are outsiti&rahands protection.

Indeed, the Court has never distinguished between classes of legal resident aliens.&he state
argument that suspect class protection extendsrther than to LPRs simply has no mooring in
the High Courds prior ventures into this area.

New York disagrees and urges us to follow the lead of the Fifth and Sixth Circuits, both of which
drew a distinction between LPRs and citizens, on the ore had other lawfully admitted

aliens, on the other. In LeClerc, the Fifth Circuit upheld a Louisiana Supreme Court rule that
required applicants for admission to the Louisiana State Bar to be citizens or LPRs. 419 F.3d at
422. The majority noted thaf] ike citizens, [permanent] resident aliens may not be deported,

are entitled to reside permanently in the United States, may serve ... in the military, ... and pay
taxes on the same bases as citizelds.at 418.

In LULAC, the Sixth Circuit upheld a Tensgee law that conditioned issuanca afriveis

license on proof of United States citizenship or LPR status. 500 F.3d at 533. The Sixth Circuit,
like the Fifth, held that nonimmigrant aliens are not a suspect class because, unlike citizens and
LPRs, theyiare admitted to the United States only for the duration of their authorized status, are
not permitted to serve in the U.S. military, are subject to strict employment restrictions, incur
differential tax treatment, and may be denied federal welfare beoélit see also LeClerc, 419

F.3d at 418109.
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The state would have us join thesert®and narrow Grahais holding to reach only those

aliens who are indistinguishable from citizens. This argument, however, misconstrues both law
and factUltimately, for three reasons, we reject the simgument that this Court should

follow the rationale of the Fifth and Sixth Circuits.

First, the Supreme Codgstlisting in Graham of the similarities between citizens and aliens

refuted the stafis argument that did have a compelling reason for its law, but this language

does not articulate a test for determining when state discrimination against any one subclass of
lawful immigrants is subject to strict scrutiny. Second, nonimmigrant aliens are but one subclass
of aliens, and the Supreme Court recognizes aliens generally as a discrete and insular minority
without significant political clout. Third, even if this Court were to determine that the appropriate
level of scrutiny by which to analyze the discriminatsbrould be based on the nonimmigrant
aliengsimilarity (or proximity) to citizens, we would still apply strict scrutiny in this case

because nonimmigrant aliens are sufficiently similar to citizens that discrimination against them
in the context presentdutre must be strictly scrutinized.

Despite the fact that the Supreme Court has never cabined its precedent in this area to distinguish
between discrimination against LPRs and discrimination against other lawfully present aliens

and has never distinguish&dkahashi, the Fifth and Sixth Circuits justified narrowing Graham

by resting their analysisn the closing words of Grah@discussion of the Equal Protection

Clause. In that passage, the Court nofiddiens like citizens pay taxes and may be calldéd in

the armed forces. Unlike the shéetm residents in Shapife. Thompson, 394 U.$18

(1969)] aliens may live within a state for many years, work in the state and contribute to the
economic growth of the stateGraham, 403 U.S. at 376, 91 S.Ct. 18#8rnal quotation marks
omitted).

Viewing that language from Graham as an analytical tool, however, reveals the danger of
separating the words of an opinion from the context in which they were employed. Graham drew
a comparison between LPRs and citzémrefute the statéarguments that there was a

compelling interest in the restrictive legislaiothe states had limited funds and the benefits in
guestion should go to citizens to the exclusion of LPRs. Id. The states contended that they had a
legitimate interest in preserving welfare funds for their citidemslividuals who participated in
economic activity within the state and thereby generated tax revenue that supported the benefits.

The Court was quick to reply tha Statés desire to presenlienited welfare benefits for its

own citizens is inadequate to justify [the statéiscriminatory lawspId. at 374, 91 S.Ct. 1848.

It noted that legal aliens are in many ways indistinguishable from citizens and then provided a
few examples of thdact:

[T]he justification of limiting expenses is particularly inappropriate and
unreasonable when the discriminated class consists of aliens. Aliens like citizens
pay taxes and may be called into the armed forces. Unlike thetsimartesidents
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in Shapio, aliens may live within a state for many years, work in the state and
contribute to the economic growth of the stéde.

The Court in essence pointed out that, because LPRs and citizens have much in common,
treating them differently does not pass teusinder the Fourteenth Amendment.

The converse of this rationale, however, does not become a litmus test for determining whether a
particular group of aliens is a suspect class. A group of aliens need not be identical or even
virtually identical to cizens to be fully protected by the Fourteenth Amendment. Indeed,

citizens and aliens may be sufficiently similar merely because they are both lawful residents.

Nor do we think that the list of similarities is meant as a litmus test for lower courtglyot@a@
subclass of lawfully admitted aliens for purposes of determining how similar they are to citizens
before applying strict scrutidythe greatest level of Fourteenth Amendment protegtiaon

analyze discrimination against that subclass.

Nothing in the Supreme Cddés precedent counsels usitadicially craft[ ] a subset of aliens,
scaled by how [we] perceive the aliépsoximity to citizenship LeClerc v. Webb, 444 F.3d
428, 429 (5th Cir.2006) (Higginbotham, Jssknting from the déad of rehig en banc).

But even if the stafis argumer@ that Supreme Court precedent allows for a distinction based on

a subclag® similarity to citizend had some traction, we conclude strict scrutiny still applies.
Nonimmigrants do pay taxes, oftenthie same terms as citizens and LPRs, and certainly on
income earned in the United States. See 26 U.S.C. § 7701(b); see also LeClerc, 419 F.3d at 427
n. 1 (Stewart, J., dissenting).

Further, any claimed distinction based on permanency of residence liy egiagenuous.

Although it is certainly true that nonimmigrants must indicate an intent not to remain
permanently in the United States, this ignores the dual intent déctnm@mmigrant aliens are
lawfully permitted to express an intent to remain teraply (to obtain and maintain their work

visas) as well as an intent to remain permanently (when they apply for LPR status). LeClerc, 419
F.3d at 429 (Stewart, J., dissenting). And the final distinétittimited work permissiod is

wholly irrelevant whereas here, the state seeks to prohibit aliens from engaging in the very
occupation for which the federal government granted the alien permission to enter the United
States.

Because most of the distinctions the state would have us make between LPRsrantgrants

are either inapplicable or without constitutional relevance, we agree with the district court that
the statés argumeniiboil[s] down to one potentially important differe@c@onimmigrants have
not yet obtained permission to reside in the Un8&tes permanentlyand a slew of other
differences of uncertain relevang@ddusumelli, 740 F.Supp.2d at 592.
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The core of the stafe argument (and the analytical pivot of LeClerc and LULAC ) is
fitransience) The stée argues that the nonimmigrémtrangent immigration status distinguishes
nonimmigrant aliens from LPRs and introduces legitimate state concerns that would allow for
rational basis review of the statute.

This focus on transience is overly formalistic and wholly unpersuasive. The alissigeahere
arefitransiend in nameonly. Certainly the status under which they were admitted to the United
States was of limited duration. But the reality is quite different. A great number of these
professionals remain in the United States for maofger than six years and many ultimately
apply for, and obtain, permanent residefideese practicalities are not irrelevant. They
demonstrate that there is little or no distinction between LPRs and the lawfully admitted
nonimmigrant plaintiffs here. Thefore, even if the Supreme Cogaprecedent were read to
require a determination that the subclass of aliens at issue is similar to LPRs or citizens, strict
scrutiny would apply.

The Supreme Court has repeatedly announced a general rule that classsficased on

alienage are suspect and subject to strict scrutiny review. As Judge Gilman advocated in his
LULAC dissent, we shouldtak[e] the Supreme Court at its war&00F.3d at 542. Neither the

statés reasoning nor that of the Fifth aBtkth Circut majority opinion§persuades us that

creating a third exception to the general rule that alienage classifications are suspect is warranted
here. Therefore, we hold that the subclass of aliens known as nonimmigrants who are lawfully
admitted to the Unite8tates pursuant to a policy granting those aliens the right to work in this
country are part of the suspect class identified by Graham. Any discrimination by the state
against this group is subject to strict scrutiny review.

The statute here, which prditis nonimmigrant aéins from obtaining a pharmadsticense in

New York, is not narrowly tailored to further a compelling government interest. As noted above,
appellants concede that New York has no compelling justification for barring the licensed
phamacist plaintiffs from practicing in the state. Further, we agree with the district court that
there is no evidendg&hat transience amongst New York pharmacists threatens public health or
that nonimmigrant pharmacists, as a class, are in fact consideratgytransient than LPR and
citizen pharmacist§ Citizenship and Legal Permanent Residency carry no guarantee that a
citizen or LPR professional will remain in New York (or the United States for that matter), have
funds available in the event of malpiaet or have the necessary skill to perform the task at
hand.

The statute is also far from narrowly tailored. As the Court in Flores de Otero pointed out, there
are other ways (i.e., malpractice insurance) to limit the dangers of potentially transient
professionals. 426 U.S. at 606, 96 S.Ct. 2264. As such, the statute unconstitutionally
discriminates against plaintiffs in violation of their Fourteenth Amendment rights.

As the Supreme Court noted in TakahaBhjhe assertion of an authority to deny teeak the
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opportunity of earning a livelihood when lawfully admitted to the state would be tantamount to
the assertion of the right to deny them entrance and abode, for in ordinary cases they cannot live
where they cannot workTakahashi, 334 U.S. at 4168 S.Ct. 1138. New York cannot, in

effect, drive from the state nonimmigrants who have federal permission to enter the United
States to work. New York Education Law 8§ 6805(1)(6) is unconstitutional.

[ll. CONCLUSION

The district couds order of Septemb@&0, 2010 granting summary judgment to plaintiffs is
hereby AFFIRMED.

Phillips v. UAW Int d, 149 F.Supp.3d 790 (E.D. Mich. 2016)

OPINION AND ORDER GRANTING DEFENDANT8SMOTION FOR SUMMARY
JUDGMENT
DAVID M. LAWSON, United States District Judge

Plaintiff TanganekdiTinad Phillips, while employed as a casino worker by MGM Grand Detroit
Casino iMGMO0), became involved in union activity with her local affiliate of the United
Automobile, Aerospace and Agricultural Implement Workers of Amefid&{V0), which
represented casino workers at MGM. She performed paid work for the local, Local 7777 (while
employed by MGM), but was never formally employed by the International Union. Nonetheless,
she has brought claims in the present case against the UAW @l ite/ officials for race
discrimination based on a hostile work environment theory under Title VII of the Civil Rights
Act of 1964 and the corresponding Michigan statute.

The defendants have moved for summary judgment, arguing that a union canelot Izble

for a hostilework-environment claim as a matter of law; the International Union was not the
plaintiffGs employer, so her claim under Title VII must fail; and even if the plaintiff could bring
such a claim, the conduct of the defendants wasuftitiently severe or pervasive to create a
hostile work environment. The defendants also argue that the claims against the individual
defendants, Brian Johnson and David Kagels, cannot survive because Title VIl does not
authorize a claim against the ey agents. The Court heard the padgguments in open
court on February 22, 2016.

The defendan@arguments that no hostile environment claims could be brought against a labor
union, or that the facts presented would not support such a claintheisgrk. The pivotal
qguestion here is whether the plaintiff has offered facts to show that she can be considered an
employee of the International Union under the applicable common law rsastant tests and
within the meaning of Title VII. The Court noludes that she has come up short on that
showing, and therefore the Court will grant the defendantgion and dismiss the case.
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l. Facts
A. Background

Phillips, an AfricarAmerican woman, was employed by MGM as a cage cashier and later as an
intermedate banker. She worked for MGM from June 28, 1999 until she resigned her
employment on September 11, 2015, as a result of a settlement agreement with MGM in this
case. In 2002 she became chairperson of a bargaining unit represented by Local 777iaten affil
of defendant UAW. Defendant UAW organized the MGM casino employees in 2000, forming
Local 7777 in 2001. Local 7777 represents approximately 900 MGM bargaining unit employees
working at table games, slot machines, cash registers, and VIP rooms. Defdbaldd Kagels

and Brian Johnson are servicing representatives of the UAW who were assigned to provide
service and assistance to various local unions, including Local 7777.

The UAW and Local 7777 are members of the Detroit Casino Coulibsll{o), a consrtium of

four unions representing different sectors of the workforce at the three casinos in Detroit. The
DCC, in turn, is a party to a series of collective bargaining agreements with each of the Detroit
casinos. As an MGM employee, Phillips was coverngthke CBA between the DCC and MGM.

Phillips became a member of Local 7777 in 2001. She was elected as the bargaining member at
large in 2002, and six months later she was appointed, and later elected, as the Local 7777 casino
chairperson. Phillips remaingide elected casino chairperson until she resigned from MGM in
September 2015. The casino chairperson handles employee grievances, resolves disputes
between members and MGM, ensures that MGM complies with the CBA, and patrticipates in
negotiations.

B. Reld@ionship Between Local and International Unions

The UAW, as well as all local unions affiliated with the UAW, are governed by the UAW
Constitution. The UAW Constitution describes the relationship between the UAW and local
unions, identifying the latter asitonomous entities that are separate from the International
Union. Local unions have their own elected officers, authority, and responsibilities.

In addition to an executive board, the UAW is also staffed by international representatives,
referred to wihin the UAW adiservicing representativésServicing representatives are assigned
to work with local unions, providing assistancd®erviceto them as needed or requested by
the local unions. Under the UAW Constitution, servicing representatives dversee the

affairs of local unions, nor do they review the activities of local union officials. The servicing
representatives have no authority to direct a local union on matters of staffing, hours, or pay for
local union officers or representatives. Niorthey have the authority to supervise local union
officers or representatives in the conduct of their duties, or to appoint or remove them from
office.

Defendant Brian Johnson has been a servicing representative since February of 2000. In May
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2012, hewas assigned to represent employees in the gaming industry in Detroit. In 2010,
defendant David Kagels was an administrative assistant to UAW Vice President Joe Ashton, and
in 2014 he was appointed as the Director of the Gaming Department. One of hisitabpes

in that position was to negotiate CBAs on behalf of the UAW with casinos throughout the
country, including the Detroit casinos. In 2011, the DCC began negotiations with MGM for a
new CBA. Kagels was the lead negotiator on behalf of the UAWRO12, Kagels also served as

the UAWGs lead negotiator during the MGM VIP departniemegotiations with MGM over

terms and conditions covering VIP service employees.

Unless a local union has been placed under an administratorship, which is a raréevent, t
International Union does not control or supervise the affairs of local unions. An
administratorship is permittd@ivhere necessary to: (a) prevent or correct corruption or financial
malpractice; (b) assure the performance of collective bargaining agreseonether duties as a
bargaining representative; (c) restore democratic procedures within any chartered subordinate
body; or, (d) otherwise assure carrying out the legitimate objective of this International Union by
such subordinate bodyUAW Const. at. 12, § 3.

On September 24, 2015, about two weeks after Philips resigned from MGM, the UAW
Executive Board held a hearing to consider placing Local 7777 under an administratorship for
failure to comply with an executive board decision regarding Local®@ 72013 triennial

election. Subsequently, Local 7777 was placed under an administratorship.

The hierarchy of Local 7777 is not clear from the record, but it appears to consist of the

following individuals during the relevant time: President Venus Jeter; Vice President Shimeca
McClendonJackson; MGM Casino Chairperson Phillips; MGM Bargaining Menab Large

Dewight (Dwight) Braxton; and a number of MGM shop stewards. When union members

perform union business, Local 7777 pdidkst timed to its officers and representatives to

reimburse them for pay they would have received from their casino emplag¢hey not been
performing union business. Additionally, union members could be engaged to work as temporary
organizers by the UAW, as the plaintiff was between 2006 and 2013. It appears that when union
members are organizing on behalf of the UAW, tlemeive compensation from their local

unions, rather than from the UAW directly.

C. The Plaintifés Relationship with the Local and International Unions

The plaintifts most frequent duty as casino chairperson was to handle grievances. Under the
CBA, the grievance procedure involved a fstep process. Step one was handled by a shop
steward, step two by the bargaining member at large, and step three by the cageoscnair

Local 7777 had a further practice of referring all unresolved grievances to a UAW servicing
representative, such as Brian Johnson, fistep 3.5 meeting. The servicing representative may
then decide whether to settle the grievance, withdraov @dvance it to the final step, which was
binding arbitration.

The plaintiff alleges that Johnson met with Local 7777 president Jeter, insisting that her hours, as
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well as others, needed to be reduced. Before that meeting, the plaintiff spent two Haysedac
working on grievances for Local 7777, but as needed would work more. The plaintiff was paid
hourly for this work by Local 7777. After John€emnmeeting with the Local 7777 president, the
plaintiff was restricted to two days each week to completenupusiness. If more work was
required, it was done on her own time, and for no pay. Before those changes, the plaintiff
routinely was allowed to work more days as necessary without issue.

D. The Alleged Discriminatory Conduct
1. The VIP Negotiations

In 2012, Kagels served as the UMNead negotiator during the VIP departn@emiegotiations

with MGM over terms and conditions covering VIP service employees. The negotiating team
included the plaintiff, Brian Johnson, Dewight Braxton, and a number oémifloyees. The

parties reached a temporary agreement on March 2013, but, according to Kagels, the plaintiff
attempted to undermine the negotiations after she changed her mind on a certain contract term.
Kagels stated that he did not feel that her partimpaon future campaigns was in the best

interest of the UAW.

The plaintiff alleges that during those negotiations, Kagels said he would like to fire a number of
named people, all of whom were Africémerican. He also allegedly said that several UAW
representatives, all of whom were not AfricAmerican, hated the plaintiff and Local 7777
members. At one of the meetings, the UAW representatives, the plaintiff, Johnson, Kagels, and
representative Keith Neargardner allegedly pulled the plaintiff out ohéeting and began

arguing about Braxton, who apparently had filed a charge against Johnson. Johnson was upset
because he viewed the charge as threatening his job. Johnson allegedly said that the UAW
needed to put 8Blacko on staff to calm things down amdked if the plaintiff was interested.

The plaintiff did not identify any other statements by Kagels that were racially provocative or
discriminatory.

2. The April 3.5 Meeting

In April 2013, Brian Johnson requested a meeting with the plaintiff to digciessances before

3.5 meetings with MGM employees. The plaintiff characterized the meeting as unusual because
she rarely met with Johnson before 3.5 meetings. The plaintiff says that she asked Braxton to
attend because she did not feel comfortable meeifithgJohnson alone. At the meeting, Johnson
allegedly pulled out a stack of grievances, sat them on the desk, picked up the first grievance,
and without inquiring about the nature of the grievance, asked the plaintiff the race of the
grievant. The plainti askedfiwhat does that got to do with the grievaricéghnson responded,
fiWwould you just answer the damn questidmfe plaintiff said the grievant wéBlack.0

Johnson flipped the file over and asked the plaintiff the race of the next grievant. Again, t
plaintiff questioned what race had to do with the grievance, to which Johnsoivgaidd you
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just answer the fucking question, Tivahe plaintiff refused to disclose the race of any more of
the grievants.

Johnson turned to Braxton and asked himrawide the race of each of the grievants, which he

did. Once Johnson knew the race of a grievant, he separated the files into two piles. The only
guestions Johnson asked at this meeting were the race of the grievants. When Johnson finished
separating thergevances into two piles, he rubbesnded them and said he would meet the

plaintiff and Braxton in the casino. The plaintiff alleges that at a later meeting (which then
plaintiff did not attend), Johnson instructed Tara Mcintosh (Director of Human Resairc

MGM), to send one of the two piles to arbitration and to withdraw all of the grievances in the
other pile.

The record does not substantiate that allegation, however. McIntosh averred that Johnson never
asked her to withdraw a pile of grievances, Imad Johnson, to her knowledge, ever represented

a grievance in a racially discriminatory manner. Moreover, the defendants offered evidence that
of the twelve grievances discussed at the meeting, only two were withdrawn: one on behalf of
one Caucasian erlgyee and one Africahmerican employee; and excepting a grievance that

was settled, Johnson appealed to mediation or arbitration on all of the other grievances involving
an employee suspension or terminadidncluding the grievance filed on behalf of afriéan-
American employee.

3. The November 2013 Meeting

In a November 2013 meeting between the plaintiff and Johnson, which included Loeal vice
president Shimeca McClenddackson, Johnson allegedly sdidim sick of these fucking
grievances)andfilém tired of these fucking dealers. They @omant to come to work, thée
fucking lazyo The plaintiff alleges that the meeting concluded with Johnson being physically
removed from her office by Keith Neargardner.

Neargardner denies physically removing Jamiom the plaintiffs office. According to
Jackson, since 2012 she has observed Joliissosam[ing] and yell[ing] at African

Americans|,] calling [them] incompetent and being overly critical of [their] work due to [their]
raceo She asserts that duritige same time period, Johnson treated-Afsitan-American union
members differently, in a reserved and respectful tone.

The plaintiff and Jackson also recount Johnson declaringdittteaproblem with this Local is that
therds too many blackeopled He also allegedly said théthere needs to be more Whites on
the executive board.

e .

Dewight Braxton and Shimeca McClendaackson also filed lawsuits against the defendants in
this case based on similar theories. The cases are pending iistting$ lobefore other judges,
although Judge George Steeh granted summary judgment to the defendants irtBcastson
January 4, 2016. The defendants similarly move for summary judgment against all thedslaintiff
claims here.

[l. Discussion
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Summary judgment is appropridi€ the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter offad. R. Civ. P. 56(a).

When reviewing the motion recordt]he court must view the édence and draw all reasonable
inferences in favor of the nemoving party, and determir@hether the evidence presents a
sufficient disagreement to require submission to a jury or whether it is ssidmtethat one

party must prevail as a matter of |axdr.

Hostile Work Environment

The defendants argue that the plaintiff has not offered sufficient evidence to establish the
elements of a hostile work environment claim. There is no question that Titfieffdis
employees protection from@vorkplace [ ] grmeated with discriminatory intimidation, ridicule,
and insult that is sufficiently severe or pervasive to alter the conditions of theGictim
employment and create an abusive working environméfBarrett v. Whirlpool Corp., 556
F.3d 502, 514 (6th i€2009) (quoting Harris v. Forklift Sys., Inc., 510 U.S. 17, 21, 114 S.Ct.
367, 126 L.Ed.2d 295 (1993)) (alteration in original).

A plaintiff alleging that she was subjected to a hostile work environment based on race in
violation of Title VII must offerevidence showing th#(1) [s]he belongs to a protected group;

(2) [s]he was subject to unwelcome harassment; (3) the harassment was based on race; (4) the
harassment affected a term, condition, or privilege of employment and (5) defendant knew or
shouldhave known about the harassment and failed to take adtimore v. KUKA Welding

Sys. & Robot Corp., 171 F.3d 1073, 1078 (6th Cir.1999).

The plaintiff points to evidence of at least three incidents over the years, which she says
characterize the empfment environment in the union workplace. First, the 2012 VIP

negotiations where Johnson said we need to fiBtaecko on staff to calm things down and

asked the plaintiff if she wanted the job. Second, the April 2013 meeting where Johnson called a
meetirg with the plaintiff and methodically separated union grievidiies by race. The plaintiff
testified in her deposition that she asked Braxton to attend because she did not feel safe to be
alone with Johnson. Third, the November 2013 meeting where Johaddo be physically

removed from the plaintif office.

The record includes statements by members of the executive board recounting Johnson
exclaimingfithe problem with this Local is that thé&sgoo many black peopfeAnd Ms.

Jackson stated thateshad witnessed Johnson screaming and yelling at AfAca@rican union
members, but communicating with néifrican-American union members in a reserved and
respectful tone. The Local 7777 executive board wrote multiple letters to the UAW complaining
aboutthe treatment they were enduring.

The defendan@argument is essentially that the events did not happen or that these were mere
offensive utterances. The defendants also filed a notice of supplemental authority to inform the
Court that another judge this district granted their motion for summary judgment in Braston
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case against these same defendants. The court there found that the UAW was not thé plaintiff
employer, and that the environment created by defendant was not severe or pervasivevBraxton
UAW Intd, 2016 WL 28825 (E.D.Mich. Jan. 4, 2016).

However, when determining hostility, context matters. See Oncale v. Sundowner Offshore
Servs,, Inc., 523 U.S. 75,1832, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998)he real social impact

of workplace bbkavior often depends on a constellation of surrounding circumstances,
expectations, and relationships which are not fully captured by a simple recitation of the words
used or the physical acts performed. Common sense, and an appropriate sensitividy to soci
context, will enable courts and juries to distinguish between simple teasing or roughhousing
among members of the same sex, and conduct which a reasonable person in thésplaintiff
position would find severely hostile or abusje.

Consequentlyfwhere individual instances of [racial] harassment do not on their own create a
hostile environment, the accumulated effect of such incidents may result in a Title VII vidlation.
Williams v. General Motors Corp., 187 F.3d 553, 563 (6th Cir.1999). And, &xtieCircuit

has recently reminded usyhether harassment was so severe and pervasive as to constitute a
hostile work environment [igjjuintessentially a question of fa&tSmith v. Rock TennServs.,

Inc., 813 F.3d 298, 310, 2016 WL 520073, at *8 (6th Cir. Feb. 10, 2016) (quoting Jordan v. City
of Cleveland, 464 F.3d 584, 597 (6th Cir.2006)).

The plaintiff describes events, when considered as a whole, that would permit a jury to conclude
thatthe defendants created a hostile work environment based on race. Whether the alleged
conduct was harassment so severe or pervasive as to constitute a hostile work environment is
Aiquintessentially a question of faztyhich a jury should decide. Smith, 8E3d at 310, 2016

WL 520073, at *8.

Labor Uniorgs Liability for Hostile Work Environment Claim

The plaintiff argues that under Title VII, a labor union in its representational role can be liable to
a union member for creating a hostile work environmémé Sixth Circuit has not addressed

that issue, but there is persuasive authority suggesting otherwise, and good reason to conclude
that the plaintiffs argument is not supported by the statutory text.

Title VII generally prohibitgian employer [fromfdiscriminat[ing] against any individual with
respect to [her] compensation, terms, conditions, or privileges or employment, because of such
individualGs...racedb 42 U.S.C. § 2000€(a)(1) (emphasis added).

The statute also preverits labor organization fom] exclud[ing] or...expel[ling] from its
membership, or otherwise... discriminat[ing] against, any individual because of [hedldace.
U.S.C. § 2000&2(c)(1).

The plaintiff has conflated these two sections, suggesting that a labodésuinability under
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section (c) can be based on a hostile work environment theory of discrimination. Haijifhver,
hostile work environment theory grows out of 42 U.S.C. § 20D@g(1)s languag®.Kasper v.
City of Middletown, 352 F.Supp.2d 216, 433! (D.Conn.2005).

The plaintiff cites Dowd v. United Steelworkers of Am., Local No. 286, 253 F.3d 1093 (8th
Cir.2001), in support of her position. Indeed, in that case, the Eighth Circuit determined that the
phraseior otherwise to discriminate agaiogt section 2000&(c) could authorize a claim for a
hostile work environment against a union. Id. at 1102. But the origin of the hostile environment
theory as found in the text of Title VIl does not lead to that conclusion.

In Dowd, the plaintiffs crossed a union picket latea Goodyear tire plant and were subjected to
severe racial slurs by union members in the presence of shop stewards. 253 F.3d9&t 1096
Even after the threeeek strike ended, the hostile conduct and racial slurs persisted, even
including hostile commas made over the emplogeiintercom system. Id. at 1097. Some union
members began wearing tee shirts with one of the plamtiimes in the sights of a gun, and
others wore shirts with the plaintf name combined with racial slurs. Ibid. The Dowdrtou
stated thaiijtlhe touchstone for a Title VII hostile environment claim is whetétte workplace

is permeated withdiscriminatory intimidation, ridicule and ins@that iséufficiently severe or
pervasive to alter the conditions of the vidinempbyment and create an abusive working
environmenbfiDowd, 253 F.3d at 11002 (emphasis added) (quoting Quick v. Donaldson Co.,
90 F.3d 1372, 1378 (8th Cir.1996) (quoting Harris, 510 U.S. at 21, 114 S.Ct. 367)). The court
found thatfia reasonable juror [odd] conclude that the union authorized or encouraged the
unlawful harassmentld. at 1103.

By anchoring its holding that a hostile environment claim emerges frofiotherwise...

discriminat® language in section (c), the court ignored the actualdegtigin of that theory.

The hostile environment theory is based not merely on the prohibition against discrimination, but
on discriminatiorfiwith respect to...compensation, terms, conditions, or privileges of
employment a phrase that is found the section (a), which regulates the conduct of employers,
and not in section (c), which applies to labor unions. The Supreme Court has explained how that
complete phrase undergirds the hostile environment theory, most recendlgde V. Ball State
University,i TU.S.T T 7183 S.Ct. 2434, 186 L.Ed.2d 565 (2013):

Title VII of the Civil Rights Act of 1964 makesiilan unlawful employment practice for

an employer ... to discriminate against any individual with respect to his coatipens

terms, conditions, or privileges of employment, because of such indiésdaak, color,
religion, sex, or national origia42 U.S.C. § 2000&(a)(1). This provision obviously
prohibits discrimination with respect to employment decisions thatdieset economic
consequences, such as termination, demotion, and pay cuts. But not long after Title VII
was enacted, the lower courts held that Title VII also reaches the creation or perpetuation
of a discriminatory work environment.
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In the leading casef Rogers v. EEOC, 454 F.2d 234 (1971), the Fifth Circuit recognized a cause
of action based on this theory. See Meritor Savings Bank, FSB v. Vinson, 477 U.S.&&,, 65

106 S.Ct. 2399, 91 L.Ed.2d 49 (1986) (describing development of hostile environaierst cl

based on race). The Rogers court reasoneditthaphraseéterms, conditions, or privileges of
employmenbin [Title VII] is an expansive concept which sweeps within its protective ambit the
practice of creating a working environment heavily chansgigd ethnic or racial discriminatiod.

454 F.2d at 238. The court observed fijajne can readily envision working environments so
heavily polluted with discrimination as to destroy completely the emotional and psychological
stability of minority group wikerso Ibid.

When the issue eventually reached this Court, we agreed that Title VII prohibits the creation of a
hostile work environment. See Meritor, supra, até 106 S.Ct. 2399. In such cases, we have
held, the plaintiff must show that the warkvironment was so pervaded by discrimination that

the terms and conditions of employment were altered. See, e.g., Harris v. Forklift Systems, Inc.,
510 U.S. 17, 21, 114 S.Ct. 367, 126 L.Ed.2d 295 (1993).

Certainly, labor unions can be liable under Titke fdr discriminating on the basis of race

against individuals seeking union membership or participating in union activities, or classifying
members by race, or referring members for work opportunities on the basis of race, or causing an
employer to discminate against an individual on the basis of race. 42 U.S.C. §iZ@0d )

(3); Goodman v. Lukens Steel Co., 482 U.S. 656, 667, 107 S.Ct. 2617, 96 L.Ed.2d 572 (1987);
Farmer v. ARA Serv., Inc., 660 F.2d 1096, 1104 (6th Cir.1981); Wrobbeld/Bimd. of Elec.

Workers, Local 17, 638 F.Supp.2d 780, 793 (E.D.Mich.2009) (citing Dixon&Brdtherhood

of Police Officers, 504 F.3d 73, 885 (1st Cir.2007)).

However, they may not be held accountable under 42 U.S.C. 8iZf6Pen a hostile work
environmat theory, because that section does not prohibit a labor unioriétisoriminat [ing]
against any individual with respect to his compensation, terms, conditions, or privileges of
employment

That is not to say, however, that a labor union may noebé&lunder section (a) for creating a
hostile environment as an employer. Although the Sixth Circuit has not spoken on this question,
other circuits have held unanimously that unions can be sued in their capacity as employers. See
Ferroni v. Teamsters, Chffieurs & Warehousemen Local No. 222, 297 F.3d 1146, 1151 (10th
Cir.2002) (deciding that @abor organization that is sued by an employee alleging

discrimination in the employment relationship should [not] be treated any differently than any
other employs)); Chavero v. Local 241, Div. of the Amalgamated Transit Union, 787 F.2d

1154, 1155 (7th Cir.1986) (holding tHatnder Title VII a union can be both @mployeband

adabor organizatiot).

There is support for this proposition in the statutde il contemplates the existence of an
employeremployee relationship with a labor organization in its definitiofeofiployeb:
The term@&mployebmeans a person engaged in an industry affecting commerce who has fifteen
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or more employees for each worggiday in each of twenty or more calendar weeks in the current
or preceding calendar year, and any agent of such a person, but such term does not include...a
bona fide private membership club (other than a labor organization) which is exempt from
taxation under section 501(c) of Title 26.

UAWG Status as Plaintd Employer

The UAW argues that it was never the plaigi@mployer, nor could it be. In support, the

defendants cite several cases, which they contend establish the rule that as a matter of law
international uni on does not control affiliat
that does not mean that an international union could never be an employer of an individual who

also works for a local affiliate. Instead, the relatiopghust be examined according to the facts

in each case to determine whether an empleygployee relationship exists.

Title VII definesfiemployebto mearfia person engaged in an industry affecting commerce who
has fifteen or more employees for each wagkilay in each of twenty or more calendar weeks in
the current or preceding calendar year, and any agent of such a@&2sbnS.C. § 2000e(a). A
labor organization is engaged in an industry affecting commerce if it has fifteen or more
members andis the certified representative of employees under the provisions of the National
Labor Relations Ach42 U.S.C.8 2000e(e)(1). The UAW satisfies both of these criteria, and
qualifies as aiiemployeb under Title VII.

The question, however, is whether thaintiff has offered sufficient facts that would allow a
jury to conclude that she was the UA\émployee.

Title VII defines an employee d@&an individual employed by an employ@42 U.S.C. §
2000e(f).nThe circularity of this definition renders it gaitinhelpful in explaining whom

Congress intended to include as an employee in the workpleee v. Am. Red Cross, 771

F.3d 344, 352 (6th Cir.2014) (citing Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 323, 112
S.Ct. 1344, 117 L.Ed.2d 581 (1992)herefore, when Congress uses the tiemployee

without defining it with precision, courts should presuibat Congress intended to describe

the conventional masteservant relationship as understood by comitamnagency doctrined

Id. at 352 (quotindparden, at 32223, 112 S.Ct. 1344).

According to the Supreme Court,

[ijn determining whether a hired party is an employee under the general common law of
agency, we consider the hiring pdgtyight to control the manner and means by which
theproduct is accomplished. Among the other factors relevant to this inquiry are the skill
required; the source of the instrumentalities and tools; the location of the work; the
duration of the relationship between the parties; whether the hiring partyehéghtto

assign additional projects to the hired party; the extent of the hiredgpdiggretion over
when and how long to work; the method of payment; the hired@adie in hiring and
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paying assistants; whether the work is part of the regulanéaspf the hiring party;
whether the hiring party is in business; the provision of employee benefits; and the tax
treatment of the hired party.

é

The Court has little trouble concluding that the plaintiff was an employee of Local 7777. See
Daggitt v. Unted Food & Commercial Workers thtUnion, Local 304A, 245 F.3d 981, 9839

(8th Cir.2001) (holding that union stewards were employees of a union local, where the shop
stewards received monetary benefits from the local union in the form gin@spay, ér which

the stewards received a-®form, and the local union president had the power to replace the
stewards and fill shop steward vacancies in between elections).

However, that does not make her an employee of the UfAllleged employeeemployer
relationships can be complex and may not fit neatly into one particular categorBtigson,

656 F.3d at 355. Applying the factors discussed in Darden, as interpreted by the SixtlsCircuit
cases, the plaintiff cannot advance her hostile work environctent unless she has presented
evidence in the record showing that the UAW, not the Idcaltrol [led] [her] job performance
and ... employment opportunitiéMarie, 771 F.3d at 356.

The plaintiff has offered evidence that the International Unioneseaome measure of control

over how the local affiliates process grievances through step three of the process, as well as other
activities of the local affiliate.

é

The plaintiff conducted her union work in an office at the local union hall, using es@pid a

computer furnished by the local. Her main duties were resolving disputes between the local
members and MGM, and processing grievances through the first three steps of the dispute
resolution process. It is true that the International Union tooktbeegrievance process at step

four, and if the grievances were written up poorly, the WAWErvicing representative could

send them back for further work.

But that does not amount to thability to control job performance and... employment
opportunites0 Marie, 771 F.3d at 356. Nor does it amount to control over which grievances are
accepted at the initial stages. The UAW retains control over which grievances will be taken to
mediation or arbitration in step four, but that feature of the procedeserdificontrob the local
chairpersois discretion or job performance in the earlier steps of the process. In fact, the
plaintiff acknowledged that the International Union did not direct the local or its employees on
which grievances to file.

Darderis canmon law agency test, applied to the undisputed facts disclosed by the record in this
case taken in the light most favorable to the plaintiff, does not support the piaicaifitention

that she was an employee of the UAW within the meaning of Title VII. Therefore, the plaintiff

may not proceed on a claim against the defendants for creating a hostile work environment under
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42 U.S.C. § 2000&(a).
Accordingly, it is ORDERED tht the defendandsnotion for summary judgment [dkt. #34] is
GRANTED.

HODGES v. UNITED STATES, 203 U.S. 1 (1906)
BACKGROUND APPEARS IN FOOTNOTE 2, HIGHLIGHTED AS FOLLOWS:

[2] The indictment charged théthe said Berry Winn, Dave Hinton, Percy Legg, Wedis, Joe

McGill, Dan Shelton, Jim Hall and George Shelton, being then and there persons of African
descent, and citizens of the United States and of the State of Arkansas, had then and there made
and entered into contracts and agreements with Janigavis and James S. Hodges, persons

then and there doing business under the name of Davis & Hodges, as copartners carrying on the
business of manufacturers of lumber at White Hall, in said county, the said contracts being for
the employment by said firm tiie said Berry Winn, Dave Hinton, Percy Legg, Joe Mardis, Joe
McGill, Dan Shelton, Jim Hall and George Shelton, as laborers and workmen in and about their
said manufacturing establishment, by which contracts the said Berry Winn, Dave Hinton, Percy
Legg, Je Mardis, Joe McGill, Dan Shelton, Jim Hall and George Shelton, were on their part to
perform labor and services at said manufactory and were to receive on the other hand for their
labor and services compensation, the same being a right and privilegeezbofeon them by

the Thirteenth Amendment to the Constitution of the United States and the laws passed in
pursuance thereof, and being a right similar to that enjoyed in said State by the white citizens
thereof; and while the said Berry Winn, Dave HintBercy Legg, Joe Mardis, Joe McGill, Dan
Shelton, Jim Hall and George Shelton, were in the enjoyment of said right and privilege the said
defendants did knowingly, wilfully and unlawfully conspire as aforesaid to injure, oppress,
threaten and intimidate ¢m in the free exercise and enjoyment of said right and privilege, and
because of their having so exercised the same and because they were citizens of African descent
enjoying said right, by then and there notifying the said Berry Winn, Dave Hinton, [Rezygy

Joe Mardis, Joe McGill, Dan Shelton, Jim Hall and George Shelton, that they must abandon said
contracts and their said work at said mill and cease to perform any further labor thereat, or
receive any further compensation for said labor, and by #meatin case they did not so

abandon said work to injure them, and by thereafter then and there wilfully and unlawfully
marching and moving in a body to and against the places of business of the said firm while the
said Berry Winn, Dave Hinton, Percy Leglpe Mardis, Joe McGill, Dan Shelton, Jim Hall and
George Shelton, were engaged thereat and while they were in the performance of said contracts
thereon, the said defendants being then and there armed with deadly weapons, threatening and
intimidating thesaid workmen there employed, with the purpose of compelling them by violence
and threats, and otherwise to remove from said place of business, to stop said work and to cease
the enjoyment of said right and privilege, and by then and there wilfully, deigheand

unlawfully compelling said Berry Winn, Dave Hinton, Percy Legg, Joe Mardis, Joe McGill, Dan
Shelton, Jim Hall and George Shelton, to quit said work and abandon said place and cease the
free enjoyment of all advantages under said contracts, it Isaing so done by said defendants
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and each of them for the purpose of driving the said Berry Winn, Dave Hinton, Percy Legg, Joe
Mardis, Joe McGill, Dan Shelton, Jim Hall and George Shelton, from said place of business and
from their labor because they mgecolored men and citizens of African descent, contrary to the
form of the statute in such case made and provided, and against the peace and dignity of the
United States.

MR. JUSTICE BREWER, after making the foregoing statement, delivered the opinion of
the court.

While the indictment was founded on sections 1977 and 5508, we have quoted other sections to
show the scope of the legislation of Congress on the general question involved.

That prior to the three post bellum Amendments tdbestitution the National Government

had no jurisdiction over a wrong like that charged in this indictment is conceded; that the
Fourteenth and Fifteenth Amendments do not justify the legislation is also beyond dispute, for
they, as repeatedly held, arstrections upon state action, and no action on the part of the State

is complained of. Unless, therefore, the Thirteenth Amendment vests in the Nation the
jurisdiction claimed the remedy must be sought through state action and in state tribunals subject
to the supervision of this court by writ of error in proper cases.

In the Slaughter House Cases, 16 Wall. 36, 76, in defining the privileges and immunities of
citizens of the several States, this is quoted from the opinion of Mr. Justice Washington in
Corfield v. Coryell, 4 Wash. Cir. Ct. 371, 380.

A The inquiryphe says, 'is, what are the privileges and immunities of citizens of the several
States? We feel no hesitation in confining these expressions to those privileges and immunities
which are, in theinature, fundamental; which belong, of right, to the citizens of all free
governments; and which have, at all times, been enjoyed by citizens of the several States which
compose this union, from the time of their becoming free, independent and soveredgn. Wh
these fundamental principles are, it would be more tedious than difficult to enumerate. They
may, however, be all comprehended under the following general heads: protection by the
Government, the enjoyment of life and liberty, with the right to acquicepossess property of

every kind, and to pursue and obtain happiness and safety; subject, nevertheless, to such
restraints as the Government may prescribe for the general good of the@vhole.

And after referring to other cases this court added (p. 77):

filt would be the vainest show of learning to attempt to prove by citations of authority, that up to
the adoption of the recent Amendments no claipretensavas set up that those rights

depended on the Federal Government for their existence or protdxtigmnd the very few

express limitations which the Federal Constitution imposed upon the &tatesh, for instance,

as the prohibition against ex post facto laws, bills of attainder, and laws impairing the obligation
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of contracts. But with the exceptimf these and a few other restrictions, the entire domain of the
privileges and immunities of citizens of the States, as above defined, lay within the constitutional
and legislative power of the States, and without that of the Federal Govemment.

Notwithstanding the adoption of these three Amendments, the National Government still remains
one of enumerated powers, and the Tenth Amendment, whichftbadsowers not delegated to

the United States by the Constitution, nor prohibited by it to the Stagéegserved to the States
respectively, or to the peopdds not shorn of its vitality. True the Thirteenth Amendment grants
certain specified and additional power to Congress, but any Congressional legislation directed
against individual action which wamt warranted before the Thirteenth Amendment must find
authority in it. And in interpreting the scope of that Amendment it is well to bear in mind the
words of Mr. Chief Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 1, 188, which, though
spoken more #n four score years ago, are still the rule of construction of constitutional
provisions:

fAs men whose intentions require no concealment, generally employ the words which most
directly and aptly express the ideas they intend to convey, the enlighteriets peho framed

our Constitution, and the people who adopted it, must be understood to have employed words in
their natural sense, and to have intended what they have said.

The Thirteenth Amendment reads:

ASEC. 1. Neither slavery nor involuntary séndie, except as a punishment for crime whereof
the party shall have been duly convicted, shall exist within the United States, or any place subject
to their jurisdiction.

ASEC. 2. Congress shall have power to enforce this article by appropriate lagislatio

The meaning of this is as clear as language can make it. The things denounced are slavery and
involuntary servitude, and Congress is given power to enforce that denunciation. All understand
by these terms a condition of enforced compulsory servioa®to another. While the inciting

cause of the Amendment was the emancipation of the colored race, yet it is not an attempt to
commit that race to the care of the Nation. It is the denunciation of a condition and not a
declaration in favor of a particulpgeople. It reaches every race and every individual, and if in

any respect it commits one race to the Nation it commits every race and every individual thereof.
Slavery or involuntary servitude of the Chinese, of the Italian, of the A®akon are as much

within its compass as slavery or involuntary servitude of the African. Of this Amendment it was
said by Mr. Justice Miller in Slaughter House Cases, 16 Wall. 3@)t69ywo short sections

seem hardly to admit of constructiond again:fiTo withdraw tle mind from the

contemplation of this grand yet simple declaration of the personal freedom of all the human race
within the jurisdiction of this Government . . . requires an effort, to say the least of it.
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A reference to the definitions in the dictioreriof words whose meaning is so thoroughly
understood by all seems an affectation, yet in Weldstaverpis defined asithe state of entire
subjection of one person to the will of anotbé&ven the secondary meaning given recognizes
the fact of subjeadn, asfione who has lost the power of resistance; one who surrenders himself
to any power whatever; as a slave to passion, to lust, to strong drink, to ardhitidn,
fiservitud®is by the same authority declared toftiee state of voluntary or compulsory
subjection to a master.

It is said, however, that one of the disabilities of slavery, one of the indicia of its existence, was a
lack of power to make or perform contracts] éimat when these defendants, by intimidation and
force, compelled the colored men named in the indictment to desist from performing their
contract they to that extent reduced those parties to a condition of slavery, that is, of subjection to
the will of defendants, and deprived them of a freetagrower to perform his contract. But

every wrong done to an individual by another, acting singly or in concert with others, operates
pro tanto to abridge some of the freedom to which the individual is entitledefman has a

right to be protected in his person from an assault and battery. He is entitled to hold his property
safe from trespass or appropriation, but no mere personal assault or trespass or appropriation
operates to reduce the individual to a conditib slavery. Indeed, this is conceded by counsel

for the Government, for in their brief (after referring to certain decisions of this court) it is said:

AWith these decisions, and many others that might be cited, before us, it is vain to contend that
the Federal Constitution secures to a citizen of the United States the right to work at a given
occupation or particular calling free from injury, oppression, or interference by individual
citizenso

fiEven though such right be a natural or inalienabletritne duty of protecting the citizen in the
enjoyment of such right, free from individual interference, rests alone with the State.

fiUnless, therefore, the additional element, to wit, the infliction of an injury upon one individual
citizen by another,adely on account of his color, be sufficient ground to redress such injury the
individual citizen suffering such injury must be left for redress of his grievance to the state
laws o

The logic of this concession points irresistibly to the contentiontileat hirteenth Amendment
operates only to protect the African race. This is evident from the fact that nowhere in the record
does it appear that the parties charged to have been wronged by the defendants had ever been
themselves slaves, or were the descetsdaf slaves. They took no more from the Amendment

than any other citizens of the United States. But if, as we have seen, that denounces a condition
possible for all races and all individuals, then a like wrong perpetrated by white men upon a
Chinese, oby black men upon a white man, or by any men upon any man on account of his
race, would come within the jurisdiction of Congress, and that protection of individual rights
which prior to the Thirteenth Amendment was unquestionably within the jurisdictiey sd
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the States, would by virtue of that Amendment be transferred to the Nation, and subject to the
legislation of Congress.

But that it was not the intent of the Amendment to denounce every act done to an individual
which was wrong if done to a freeamand yet justified in a condition of slavery, and to give
authority to Congress to enforce such denunciation, consider the legislation in respect to the
Chinese. In slave times in the slave States not infrequently every free Negro was required to
carry with him a copy of a judicial decree or other evidence of his right to freedom or be subject
to arrest. That was one of the incidents or badges of slavery.

By the act of May 5, 1892, Congress required all Chinese laborers within the limits of the United
States to apply for a certificate, and any one who after one year from the passage of the act
should be found within the jurisdiction of the United States without such certificate, might be
arrested and deported. In Fong Yue Ting v. United States, 14898 Sthe validity of the

Chinese deportation act was presented, elaborately argued, and fully considered by this court.
While there was a division of opinion, yet at no time during the progress of the litigation, and by
no individual, counsel, or court coected with it, was it suggested that the requiring of such a
certificate was evidence of a condition of slavery or prohibited by the Thirteenth Amendment.

One thing more: At the close of the civil war, when the problem of the emancipated slaves was
before the Nation, it might have left them in a condition of alienage, or established them as
wards of the Government like the Indian tribes, and thus retained for the Nation jurisdiction over
them, or it might, as it did, give them citizenship. It chose ttierlaBy the Fourteenth

Amendment it made citizens of all born within the limits of the United States and subject to its
jurisdiction. By the Fifteenth it prohibited any State from denying the right of suffrage on
account of race, color or previous conafitiof servitude, and by the Thirteenth it forbade slavery

or involuntary servitude anywhere within the limits of the land. Whether this was or was not the
wiser way to deal with the great problem is not a matter for the courts to consider. It is for us to
accept the decision, which declined to constitute them wards of the Nation or leave them in a
condition of alienage where they would be subject to the jurisdiction of Congress, but gave them
citizenship, doubtless believing that thereby in the long runbest interests would be

subserved, they taking their chances with other citizens in the States where they should make
their homes.

For these reasons we think the United States court had no jurisdiction of the wrong charged in
the indictment.

The judgnents are reversed, and the case remanded with instructions to sustain the demurrer to
the indictment.

MR. JUSTICE BROWN concurs in the judgments.
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MR. JUSTICE HARLAN, with whom concurs MR. JUSTICE DAY, dissenting.[1]

The plaintiffs in error were indictedith eleven others in the District Court of the United States,
Eastern District of Arkansas, for the crime of having knowingly, wilfully and unlawfully

conspired to oppress, threaten and intimidate Berry Winn, Dave Hinton, Percy Legg, Joe Mardis,
Joe McGil, Dan Shelton, Jim Hall and George Shelton, persons of African descent and citizens
of the United States and of Arkansas, in the free exercise and enjoyment of the right and
privileged alleged to be secured to them respectively by the Constitutiomasdf the

United State® of disposing of their labor and services by contract and of performing the terms
of such contract without discrimination against them, because of their race or color, and without
illegal interference or by violent means.[2]

Theindictment was based primarily upon section 5508 of the Revised Statutes, which provides:

ASEC. 5508. If two or more persons conspire to injure, oppress, threaten or intimidate any
citizen in the free exercise or enjoyment of any right or privilege seced to him by the
Constitution or laws of the United States, or because of his having so exercised the same; or
if two or more persons go in disguise on the highway, or on the premises of another, with
intent to prevent or hinder his free exercise or enjoyrant of any right or privilege so

secured, they shall be fined not more than five thousand dollars and imprisoned not more
than ten years, and shall, moreover, be thereafter ineligible to any office, or place of honor,
profit or trust created by the Constitution or laws of the United State) [SEE P. 196 OF

8™ EDITION OF CASEBOOK & THAT LAW, PART OF THE KU KLUX KLAN ACT
PASSED IN 1981, IS CODIFIED TODAY IN 42 U.S. CODE SECTION 198(3)]

Other sections of the statutes relating to civil rights, and refesrigdtihe discussion at the bar,
although not, perhaps, vital to the decision of the present case, are as follows:

ASEC. 1977. All persons within the jurisdiction of the United States shall have the same right in
every State and Territory to make adorce contracts, to sue, be parties, give evidence, and to
the full and equal benefit of all laws and proceedings for the security of persons and property as
is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes,
licenses, and exactions of every kind, and to no ather.

[SEE P. 1% OF 8™ EDITION OF CASEBOOK 6 THAT LAW IS CODIFIED TODAY IN
42 U.S. CODE SECTION 198). THIS LAW IS COMMONLY USED IN EMPLOYMENT
DISCRIMINATION LAWSUITS TODAY, USUALLY ADDED TO ACLAIM OF RACE OR
NATIONAL ORIGIN OR RELIGIOUS OR SEX DISCRMINATION UNDER TITLE VII.]

ASEC. 1978. All citizens of the United States shall have the same right, in every State and
Territory, as is enjoyed by white citizens thereof to inherit, purchase, lea§ hold, and
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convey real and personal propeoty.

ASEC. 1979. Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the United
States oother person within the jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress.

[SEE P. 1% OF 8™ EDITION OF CASEBOOK 6 THAT LAW IS CODIFIED TODAY IN
42 U.S. CODE SECTION 198). THIS LAW IS COMMONLY USED IN EMPLOYMENT
DISCRIMINATION LAWSUITS TODAY, USUALLY ADDED TO A CLAIM OF RACE OR
NATIONAL ORIGIN OR RELIGIOUS OR SEXDISCRMINATION UNDER TITLE VII ]

ASEC. 5510. Every person who, under color of any law statute, ordinance, regulation, or custom,
subjects, or causes to be subjected, any inhabitant of any State or Territory to the deprivation of
any rights, privileges, dmmunities, secured or protected by the Constitution and laws of the
United States, or to different punishments, pains, or penalties, on account of such inhabitant
being an alien, or by reason of his color or race, than are prescribed for the punishment o
citizens, shall be punished by a fine of not more than one thousand dollars, or by imprisonment
not more than one year, or by bath.

[NOT IN THE CASEBOOK BECAUSE IT IS A CRIMINAL LAW, A CRIMINAL LAW
DESIGNED TO REINFORCE THE ANTI -DISCRIMINATION LAWS IN THE
FOREGOING PASSAGES. IT WAS ENFORCEABLE IN FEDERAL COURT, NOT
STATE COURT, BECAUSE CONGRESS DID NOT TRUST SOUTHERN STATES TO
PROTECT BLACKS _IT IS THIS PARTICUAR LAW THAT THE MAJORITY

OPINION (ABOVE) RULED UNCONSTITUTIONAL BECAUSE IT VIOLATES
STATE SGHTISIAND HERE, JUSTICE HARLAN IS STRONGLY DISSENTING, IN
EFFECT, STATING THAT THE MAJORITY HAS OVERTUNED TO OUTCOME OF
THE CIVIL WAR. ]

In our consideration of the questions now raised it must be taken, upon this record, as
conclusively established by therdict and judgmerd

That certain persorts the said Berry Winn and others above named withdirmitizens of the
United States, and of Arkansas, and of African descent, entered into a contract, whereby they
agreed to perform for compensation service labor in and about the manufacturing business in
that State of a private individual,

That those persons, in execution of their contract, entered upon and were actually engaged in
performing the work they agreed to do, when the defen@arite presentlpintiffs in errord
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knowingly andwillfully conspired to injure, oppress, threaten and intimidate such laborers,

solely because of their having made that contract and because of their race and color, in the free
exercise of their right to dispose of thiebor, and prevent them from carrying out their contract

to render such service and labor;

That, in the prosecution of such conspiracy, the defendants, by violent means, compelled those
laborers, simplyibecause they were colored men and citizens ot&frdescent,to quit their

work and abandon the place at which they were performing labor in execution of their contract;
and,

That, in consequence of those acts of the defendant conspirators, the laborers referred to were
hindered and prevented, sol&lgcause of their race and color, from enjoying the right by
contract to dispose of their labor upon such terms and to such persons as to them seemed best.

Was the right or privilege of these laborers thus to dispose of their labor secured fbyhibam
Constitution or laws of the United Stad@df so, then this case is within the very letter of section
5508 of the Revised Statutes, and the judgment should be affirmed if that section be not
unconstitutional.

But | need not stop to discuss the constitutionality of section 5508. It is no longer open to
guestion, in this court, that Congress may, by appropriate legislation, protect any right or
privilege arising from, created or secured by, or dependent upd@ptigtitution or laws of the
United States. That is what that section does. It purports to do nothing more.

In Ex parte Yarbrough, 110 U.S. 651, it was distinctly adjudged that section 5508 was a valid
exercise of power by Congress. In United StatesesR, 92 U.S. 214, 217, decided at October
term, 1875, this court, speaking by Chief Justice Waite, said: "Rights and immunities created by
or dependent upon the Constitution of the United States can be protected by Congress. The form
and the manner of th@otection may be such as Congress, in the legitimate exercise of its
legislative discretion, shall provide. These may be varied to meet the necessities of the particular
right to be protecte®

In Motes v. United States, 178 U.S. 458, 462, the language of the couftMebave seen that

by section 5508, of the Revised Statutes it is made an offense against the United States for two or
more persons to conspire to injure, oppress, threatenmidate any citizen in the free exercise

or enjoyment of any right or privilege secured to him by the Constitution or laws of the United
Stated the punishment prescribed being a fine of not more than $5,000, imprisonment not

more than ten years, and iig#bility to any office or place of honor, profit or trust created by the
Constitution or laws of the United StatgsHIS WAS A SUCCESSFULCIVIL LAW

ENFORCEMENT AGAINST K U KLUX KLAN MEMBERS FOR TERRORIZING

BLACKS.] And by section 5509 it is provided thatn committing the above offense any other

felony or misdemeanor be committed, the offender shall suffer such punishment as is attached to
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such felony or misdemeanor by the laws of the State in which the offense is committed.

| come now to the main gsgond whether a conspiracy or combination to forcibly prevent
citizens of African descent, solely because of their race and color, from disposing of their labor
by contract upon such terms as they deem proper and from carrying out such contracts infringe
or violates a right or privilege created by, derived from or dependent upon the Constitution of the
United States.

Before the Thirteenth Amendment was adopted the existence of freedom or slavery within any
State depended wholly upon the constitution lamé of such State. However abhorrent to many
was the thought that human beings of African descent were held as slaves and chattels, no
remedy for that state of things as it existed in some of the States could be given by the United
States in virtue of gnpower it possessed prior to the adoption of the Thirteenth Amendment.

That condition, however, underwent a radical change when that Amendment became a part of the
supreme law of the land and as such binding upon all the States and all the peopl@asas we
upon every branch of government, Federal and state. By the Amendment it was ordained that
fineither slavery nor involuntary servitude, except as a punishment for crime whereof the party
shall have been duly convicted, shall exist within the UnitetéStar any place subject to their
jurisdictiond; andfiCongress shall have power to enforce this article by appropriate legiglation.
Although in words and form prohibitive, yet, in law, by its own force, that Amendment
destroyed slavery and all its inciderand badges, and established freedom. It also conferred
upon every person within the jurisdiction of the United States (except those legally imprisoned
for crime) the right, without discrimination against them on account of their race, to enjoy all the
privileges that inhere in freedom.

It went further, however, and, by its second section, invested Congress with power, by
appropriate legislation, to enforce its provisions. To that end, by direct, primary legislation,
Congress may not only prevent thestblishing of the institution of slavery, pure and simple,

but may make it impossible that any of its incidents or badges should exist or be enforced in any
State or Territory of the United States. It therefore became competent for Congress, under the
Thirteenth Amendment, to make the establishing of slavery, as well as all attempts, whether in
the form of a conspiracy or otherwise, to subject anyone to the badges or incidents of slavery
offenses against the United States, punishable by fine or imprisgnondoth. And legislation

of that character would certainly be appropriate for the protection of whatever rights were given
or created by the Amendment.

So, legislation making it an offense against the United States to conspire to injure or in@midate
citizen in the free exercise of any right secured by the Constitution is broad enough to embrace a
conspiracy of the kind charged in the present indictment.

The colored laborers against whom the conspiracy in question was directed owe their freedom as
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well as their exemption from the incidents and badges of slavery alone to the Constitution of the
United States. Yet it is said that their right to enjoy freedom and to be protected against the
badges and incidents of slavery is not secured by the Qudiustior laws of the United States.

é

It was supposed that the eradication of slavery and involuntary servitude of every form and
description required that the slave should be made a citizen and placed on an entire equality
before the law with the whiteitizen, and, therefore, that Congress had the power, under the
Amendment, to declare and effectuate these objects. . . .

Conceding this to be true (which I think it is), Congress then had the right to go further and to
enforce its declaration by passilagvs for the prosecution and punishment of those who should
deprive, or attempt to deprive, any person of the rights thus conferred upon them. Without
having this power, Congress could not enforce the Amendment.

It cannot be doubted, therefore, that @@ss had the power to make it a penal offense to

conspire to deprive a person of, or to hinder him in, the exercise and enjoyment of the rights and
privileges conferred by the Thirteenth Amendment and the laws thus passed in pursuance
thereof.

But thispower does not authorize Congress to pass laws for punishment of ordinary crimes and
offenses against persons of the colored race or any other race. That belongs to the state
government alone. All ordinary murders, robberies, assaults, thefts and ofiéraéssever are
cognizable only in the state courts, unless, indeed, the State should deny to the class of persons
referred to equal protection of the laws. . . . To illustrate: If in a community or neighborhood
composed principally of whites, a citizenAfrican descent, or of the Indian race, not within the
exception of the Amendment, should propose to lease and cultivate a farm, and a combination
should be formed to expel him and prevent him from the accomplishment of his purpose on
account of his raceraolor, it cannot be doubted that this would be a case within the power of
Congress to remedy and redress. It would be a case of interference with théspedsaise of

his equal rights as a citizen because of his race.

But if that persorshould be injured in his person or property by any wrongdoer for the mere
felonious or wrongful purpose of malice, revenge, hatred or gain, without any design to interfere
with his rights of citizenship or equality before the laws, as being a persorifigrard race and
color from the white race, it would be an ordinary crime, punishable by the state lawis only.

The long existence of African slavery in this country gave us very distinct notions of what it was,
and what were its necessary incidents. Calsgry service of the slave for the benefit of the

master, restraint of his movements except by the niastdl, disability to hold property, to

make contracts, to have a standing in court, to be a witness against a white person, and such like
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burdens ad incapacities, were the inseparable incidents of the institution. Severer punishments
for crimes were imposed on the slave than on free persons guilty of the same offenses. . . . We
must not forget that the province and scope of the Thirteenth and Falrdeaendments are
different; the former simply abolished slavery; the latter prohibited the States from abridging the
privileges or immunities of citizens of the United States; from depriving them of life, liberty, or
property without due process of lamnd from denying to any the equal protection of the laws.

The Amendments are different, and the powers of Congress under them are different. What
Congress has power to do under one, it may not have power to do under the other. Under the
Thirteenth Amendment it has only to do with slavery and its incidents.

Unde the Fourteenth Amendment it has power to counteract and render nugatory all state laws
and proceedings which have the effect to abridge any of the privileges or immunities of citizens
of the United States, or to deprive them of life, liberty or propeitiyout due process of law, or

to deny to any of them the equal protection of the laws.

Under the Thirteenth Amendment, the legislation, so far as necessary or proper to eradicate all
forms and incidents of slavery and involuntary servitude, may be dmecrimary, operating

upon the acts of individuals, whether sanctioned by state legislation or not; under the Fourteenth,
as we have already shown, it must necessarily be, and can only be, corrective in its character,
addressed to counteract and affaetief against state regulations or proceedings.

One of the important aspects in the present discussion of the Civil Rights Cases, is that the court
there proceeded distinctly upon the ground that although the constitution and statutes of a State
may notbe repugnant to the Thirteenth Amendment, nevertheless, Congress, by legislation of a
direct and primary character, may, in order to enforce the Amendment, reach and punish
individuals whose acts are in hostility to rights and privileges derived froecared by or

dependent upon that Amendment.

These views were explicitly referred to and reaffirmed in the recent case of Clyatt v. United
States, 197 U.S. 207. That was an indictment against a single individual for having unlawfully
and knowingly returnedorcibly and against their will, two persons from Florida to Georgia, to

be held in the latter State in a condition of peonage, in violation of the statutes of the United
States, (Rev. Stat. 1900, 5526). A person arbitrarily or forcibly held againsillHer the

purpose of compelling him to render personal services in discharge of a debt, is in a condition of
peonage. It was not claimed in that case that peonage was sanctioned by or could be maintained
under the constitution or laws either of FlormlaGeorgia.

The argument there on behalf of the accused was, in part, that the Thirteenth Amendment was
directed solely against the States and their laws, and that its provisions could not be made
applicable to individuals whose illegal conduct was nwharized, permitted or sanctioned by
some act, resolution, order, regulation or usage of the State.
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That argument was rejected by every member of this court, and we all agreed that Congress had
power, under the Thirteenth Amendment, not only to foriedexistence of peonage, but to

make it an offense against the United States for any person to hold, arrest, return or cause to be
held, arrested or returned, or who in any manner aided in the arrest or return of another person, to
a condition of peonage.

The Clyatt case proceeded upon the ground that, although the Constitution and laws of the State
might be in perfect harmony with the Thirteenth Amendment, yet the compulsory holding of one
individual by another individual for the purpose of compellirgftirmer by personal service to
discharge his indebtedness to the latter created a condition of involuntary servitude or peonage,
was in derogation of the freedom established by that Amendment, and, therefore, could be
reached and punished by the Natianit consistent with the principle upon which that case rests

to say that an organized body of individuals who forcibly prevent free citizens, solely because of
their race, from making a living in a legitimate way, do not infringe any right secured by the
National Constitution, and may not be reached or punished by the Nation?

One who is shut up by superior or overpowering force, constantly present and threatening, from
earning his living in a lawful way of his own choosing, is as much in a conditiowaiintary
servitude as if he were forcibly held in a condition of peonage. In each case his will is enslaved,
because illegally subjected, by a combination that he cannot resist, to the will of others in respect
of matters which a freeman is entitled tmtrol in such way as to him seems best.

If the Thirteenth Amendment established freedom, and conferred, without the aid of legislation,
the right to be free from the badges and incidents of slavery, and if the disability to make or
enforce contracts faynes personal services was a badge of slavery, as it existed when the
Thirteenth Amendment was adopted, how is it possible to say that the combination or conspiracy
charged in the present indictment, and conclusively established by the verdict anchjiegaee

not in hostility to rights secured by the Constitution?

These general principles, it is to be regretted, are now modified, so as to deny to millions of
citizenlaborers of African descent, deriving their freedom from the Nation, the right tolappea

for National protection against lawless combinations of individuals who seek, by force, and
solely because of the race of such laborers, to deprive them of the freedom established by the
Constitution of the United States, so far as that freedom invtileesght of such citizens,

without discrimination against them because of their race, to earn a living in all lawful ways, and
to dispose of their labor by contract. | cannot assent to an interpretation of the Constitution which
denies National protectidn vast numbers of our people in respect of rights derived by them

from the Nation.

The interpretation now placed on the Thirteenth Amendment is, | think, entirely too narrow and
is hostile to the freedom established by the supreme law of the |goéslfar towards
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neutralizing many declarations made as to the object of the recent Amendments of the
Constitution, a common purpose of which, this court has said, was to secure to a people
theretofore in servitude, the free enjoyment, without discriminatierely on account of their

race, of the essential rights that appertain to American citizenship and to freedom.

As the Nation has destroyed both slavery and involuntary servitude everywhere within the
jurisdiction of the United States and invested Ceasgiwith power, by appropriate legislation, to
protect the freedom thus established against all the badges and incidents of slavery as it once
existed; as the disability to make valid contracts foi®services was, as this court has said, an
inseparabléncident of the institution of slavery which the Thirteenth Amendment destroyed; and
as a combination or conspiracy to prevent citizens of African descent, solely because of their
race, from making and performing such contracts, is thus in hostilite tagiits and privileges

that inhere in the freedom established by that Amendment, | am of opinion that the case is within
section 5508, and that the judgment should be affirmed.

For these reasons, | dissent from the opinion and judgment oddine

[1] Dissent announced May 28, 1906, but not filed until October 24, 1906.
ETSITTY v. UTAH TRANSIT AUTHORITY (10 ™. Cir. 2007)

l.  Introduction

Krystal Etsitty, a transsexual and former emp
UTA andBetty Shirley, her former supervisor, pursuantto 42 U.S.2080e2 ( a) (1) (ATi t |
VI10o) and 19832 Iwheronplaint, Ahe alleged the defendants terminated her

because she was a transsexual and because she failed to conform to theirangettati

stereotypical male behavior.She alleged that terminating her on this basis constituted gender
discrimination in violation of both Title VII and the Equal Protection Clause of the Fourteenth
Amendment. The defendants filed a motion for summarggment and the district court

granted the motion. In doing so, it determined transsexuals are not a protected class for

purposes of Title VII and the prohibition against sex stereotyping recognized by some courts

should not be applied to transsexualft.also concluded that even if a transsexual could state a

Title VII claim under a sex stereotyping theory, there was no evidence in this case that Etsitty

was terminated for failing to conform to a particular gender stereotyfisitty appeals the

district court's order granting summary judgment to the defendaBtsercising jurisdiction

pursuant to 28 U.S.C. 291, this court affirms the district court's grant of summary judgment.

[I. Background

Etsitty is a transsexual who has been diagnosedAwitiit Gender Identity Disorder. Although
Etsitty was born as a biological mal e and gi v
woman and has always believed she was born with the wrong anatomical sex oEyeams.
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before she was diagnosed hwé gender identity disorder, Etsitty lived and dressed as a woman

out side of wor k and us e ctventhably, Btsetynbadareto seaame o f
endocrinologist who prescribed her female hormones to prepare for a sex reassignment surgery

in the future. Etsitty made the decision at that time to live full time as a wom#vhile she

has begun the transition from male to female by taking female hormones, she has not yet

completed the sex reassignment surgeijhus, Etsitty describes hersalfs  a-opérgtivee
transgendered individual .o

Nearly four years after Etsitty had begun taking female hormones, she applied for a position as a
bus operator with UTA. She was hired and, after successfully completingveaixtraining

course, was assigd to a position as an extvaard operator. As an operator on the extra

board, Etsitty was not assigned to a permanent route or shmfitead, she would fill in for

regular operators who were on vacation or called in siéls a result, Etsitty dnae many of

UTA's 115 to 130 routes in the Salt Lake City area over approximately ten weeks as-an extra
board operator. While on their routes, UTA employees use public restrooms.

Throughout her training period at UTA, Etsitty presented herself as andarsad male

restrooms. Soon after being hired, however, she met with her supervisor, Pat Chatterton, and
informed him that she was a transsexu@he explained that she would begin to appear more as
a female at work and that she would eventually cedrey sex. Chatterton expressed support

for Etsitty and stated he did not see any problem with her being a transseXitet.this

meeting, Etsitty began wearing makeup, jewelry, and acrylic nails to w&tke also began

using female restrooms white her route.

Shirley, the operations manager of the UTA division where Etsitty worked, heard a rumor that
there was a male operator who was wearing make8pe spoke with Chatterton and he

informed her Etsitty was a transsexual and would be goingghrasex change.When

Chatterton told her this, Shirley expressed concern about whether Etsitty would be using a male
or female restroom. Shirley told Chatterton she would speak with Human Resoubmeg a

wh et h e rsreBttoam usageywbduld raiseyaioncerns for UTA.

Shirley then called Bruce Cardon, the humarsro ur c e s g e n esrdigidion, aartd theyor S hi
decided to set up a meeting with EtsittyAt the meeting, Shirley and Cardon asked Etsitty

where she was in the sex change processvaether she still had male genitaligEtsitty

explained she still had male genitalia because she did not have the money to complete the sex
change operation. Shirley expressed concern about the possibility of liability for UTA if a UTA
employee with mia genitalia was observed using the female restroddirley and Cardon

also expressed concern that Etsitty would switch back and forth between using male and female
restrooms.

Following their meeting with Etsitty, Shirley and Cardon placed Etsittydomrastrative leave
and ultimately terminated her employmenghirley explained the reason Etsitty was terminated
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was the possibility of liabitiy f or UTA ar $resiraorg usdge.CGandonEsimsarlyt t y 6
explained to Etsitty thatthe man forh e r t e r mi n astinalolity to acasnmadate\her
restroom needs. Shirley felt it was not possible to accommodate Etsitty's restroom usage
because she typically used public restrooms along her routes rather than restrooms at the UTA
facility. Shidey also testified she did not believe it was appropriate to inquire into whether
people along UTA routes would be offended if a transsexual with male genitalia were to use the
female restrooms. On the record of termination, Shirley indicated Etsitty lddae eligible for

rehire after completing sex reassignment surgeAt.the time of the termination, UTA had

reccv ed no compl abpetfosmarecd, appdaraned, @& restrooyn disage.

Etsitty filed suit against UTA and Shirley, alleging they badaged in unlawful gender
discrimination, in violation of Title VII and the Equal Protection Clause of the Fourteenth
Amendment. She claimed she was terminated because she was a transsexual and because she
failed to conform to UTA's expectations ofretetypical male behavior. The defendants filed a
motion for summary judgment, arguing transsexuals are not a protected class under Title VII or
the Equal Protection Clause and that Etsitty was not terminated for failing to conform to male
stereotypes. The district court granted the motionln doing so, it agreed transsexuals are not a
protected class and concluded there was no evidence that Etsitty was terminated for any reason
other than Shirley's stated concern about Etsitty's restroom usage.

lll. Analysis

This court reviews a district codstdecision to grant summary judgment de no@reen v.
New Mexico, 420 F.3d 1189, 1192 (10th Cir.20056 u mmar y judgment i s appt
pleadings, depositions, answers to interrogatories, @misaions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to &edR.CidR Boéchih makisgtha matt er o
determination of whether sunamy judgment was appropriate, this court views all the evidence
and draws all reasonable inferences in favor of the nonmoving p&@gen, 420 F.3d at 1192.

A. Title VIl

In the Title VII context, this court applies the thugart burdershifting framevork established
in McDonnell Douglas Corp. v. Green, 411 U.S. 792,-86293 S.Ct. 1817, 36 L.Ed.2d 668
(1973). Plotke v. White, 405 F.3d 1092, 1099 (10th Cir.2003)nder this framework, the
plaintiff must first establish a prima facie case of prabtbemployment action.ld. If the
plaintiff does so, the burden shifts to the e
reason for its adyvkEr(guaaticnsomiten)y lhtre emplogecsatisfiesn . 0
t hi s bur dgudgmerniiswamantad upless the employee can show there is a genuine

i ssue of material fact as to wBexduseghiscourhe pr of
concludes transsexuals are not a protected class under Title VIl and because Efsitdias
raise a genuineissuemfat er i al f act sassertedoedischingnatorgreasod OrA 6
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her termination is pretextual, this court concludes the district court properly granted summary
judgment on Etsitty's Title VII claims.

1. Prima Faie Claim

Title VII provides that #dA[i ]t shal/l be an un
di scharge any individual, or otherwise to dis
i ndi vi dua&2U.SC. 82009e2(2)(10 While Title VIl is a remedial statute which
should be liberallge onst r ued, s el€argoBenvers IBAF.3d 1186CIA80t(10th
Cir.1999), it should not be treated as a fgen
discrimination because oésx .Omcale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 80,

118 S.Ct. 998, 140 L.Ed.2d 201 (1998). Thus, the threshold question in this case is whether
Etsitty's claim can properly be construed as a claim that she was terminated or discriminated
agan st A b e c a ufsteannotf as T arguis and the district court held, Etsitty has not
presented an actionable legal claim under Title VII and sumrmdgnent was properly granted.
The question of whether, and to what extent, a transsexuatlmayprotection from

discrimination under Title VII is a question this court has not previously addressed.

On appeal, Etsitty presents two separate legal theories in support of her contention that she was
discriminated against because of sex in viotabbTitle VII. First, she argues disorination

based on aideniitynas a tvansdenual lis diterally discrimination because of sex and
that transsexuals are therefore a protected class under Title VIl as transseXliatsatively,

she argug that even if Title VII does not prohibit discrimination on the basis of a p@&rson
transsexuality, she is nevertheless entitled to protection under Title VII because she was
discriminated against for failing to conform to sex stereotyp&ge Price Watrhouse v.

Hopkins, 490 U.S. 228, 250, 109 S.Ct. 1775, 104 L.Ed.2d 268 (1989) (holding that Title VII
protected a woman who failed to conform to social expectations concerning how a woman
should | ook and behave, estsaebxld sehnicnogmptahsaste sT ibtc
biological differences between men and women and gender discriminations, i.e., discrimination
based on a failure to conform to stereotypical gender norms).

a. Transsexuals as a Protected Class

Etsitty first argues she is protedtunder Title VII from discrimination based on her status as a
transsexual. She argues that because a person's identity as a transsexual is directly connected to
the sex organs she possesses, discrimination on this basis must constitute discrineicztisa b

of sex.

Although this court has not previously considered whether transsexuals are a protected class

under Title VII, other circuits to specifically address the issue haveistently held they are

not.

See Ulane v. E. Airlines, Inc., 742 F.20 8 1 , 1084 (7th Cir.1984),; So
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Inc.,, 667 F.2d 748,749 0 (8t h Cir . 1982); Hol |l oway v. Arth
662-63 (9th Cir.1977). In Ulane, the Seventh Circuit explained that the definition of sex should
be givenitsic ommon and traditional interpretationo |

F.2d at 1086. Based on this traditional definition, the court held the statute's prohibition on sex

di scrimination means onl y t hwdmenbecausestheyianen| a wf u
women and men becldwutsleds.tBeoayse terplaintifiie Wiané could

show only that she was discriminated against as a transsexual, rather than as a woman or a man,
the court concluded Title VII could provide protection. Id. at 108687 .

This court agrees with Ulane and the vast majority of federal courts to have addressed this
issue and concludes discrimination agairtstaa n s s e x u a | basatusdasan t he pe
transsexual is not discrimination becawd sex under Title VII. In reaching this conclusion, this
court recognizes it is the plain language of the statute and not the primary intent of Congress that
gui des our interpretation of Title VII. See O
prohibitions often go beyond the principal evil to cover reasonably comparable evils, and it is
ultimately the provisions of our laws rather than the principal concerns of our legislators by
which we are governed. 0) . ré&terdtesupgpbridhe eoactusiont her e
that the plain meaning of fAsex0 entdndghtpasses a
the traditional binary conception of sex, transsexuals may not claim protection under Title VII
from discrimination based soletn their status as a transsexudRather, like all other
employees, such protection extends to transsexual employees only if they are discriminated
against because they are male or because they are female.

While Etsitty argues for a more expansive iptetation of sex that would include transsexuals

as a protected class, she acknowledges that few courts have been willing to adopt such an
interpretation. Even the Sixth Circuit, which extended protection to transsexuals under the
Price Waterhouse theodyscussed belo, e x pl ai ned dstatasas atranssexudli vi du
should be irrelevant to the availability of Title VII protectiorSmith v. City of Salem, 378 F.3d
566, 574 (6th Cir2004). Further, this court has explicitly declined to extdiite VII

protections to discrimination based on a person's sexual orientagee. Medina v. Income

Support Div., 413 F.3d 1131, 1135 (10th Cir.2005)though there is certainly a distinction
between a class delineated by sexual orientation andsdsdineated by sexual identity,

Medina nevertheless demonstrates this court's reluctance to expand the traditional definition of
sex in the Title VII context.

Scientific research may someday causeta shift
extends beyond the two starkly defined categories of male and fensde.Schroer v.
Billington, 424 F.Supp.2d 203,213 & n. 5 (D. D. C. 2006) (noting
from real variations in how the different components of biological sexualityy nt er act wi t I
ot her, and in turn, with social psychological
Zavaras, 63 F.3d 967, 971 (10th Cir.1995) (stating that the possibility that sexual identity may be
biological suggests reevaluating whatlranssexuals are a protected class for purposes of the
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Equal Protection Clause). At this point in time and with the record and arguments before this
court, however, we conclude discrimination against a transsexual because she is a transsexual is
noti siAicdk i mi nat i on ThHerefore ranssexuals aresnetxa protected class under

Title VII and Etsitty cannot satisfy her prima facie burden on the basis of her status as a
transsexual.2See Plotke, 405 F.3d at 1099 (requiring plaintiff to shosvistlonged to a

protected class as part of her prima facie showing).

b. Price Waterhouse Theory

Etsitty next argues that even if transsexuals are not entitled to protection under Title VIl as
transsexuals, she is nevertheless entitlgdtection as a biological male who was

discriminated against for failing to conform to social stereotypes about how a man should act and
appear. She argues that although courts have previously declined to extend Title VII protection

to transsexualsbasedn a narrow i nterpretation of MAsex, 0
the more recent rationale of Price Waterhoudgtsitty contends that after Price Waterhouse, an
employets discrimination against an employee based on the employee's failurédocto
stereotypical gender norms is discrimination
actionable Title VII claim.

In Price Waterhouse, the plaintiff was a woman who was denied partnership in an accounting

firm at leastin part becausesheas fimacho, 06 Asomewhat mascul i ne.
for bei ng498 U.8 atB26n109S.Ct. 1775 (quotations omitte@ne partner
advised her she could i mprove her chances for

talk more feminiely, dress more femininely, wear makge, have her hair styled, and wear

] e we lld. fguotation omitted). In concluding the plaintiff had met her burden of

establishing gender played a motivating part in the employment decision, a plurality ofrthe cou
explained that Aan employer who acts on the b
or that she must not be,l dasatac2®@, oh09 he. bGtas
id. at 27273, 109 S.Ct. 1775 (O'Connor, J., concurrimghie judgment) (shifting burden to

employer where plaintiff established her failure to conform to stereotypes was a substantial

factor in the employment decision)The court stated that Awe are
employer could evaluate employeesdsguming or insisting that they matched the stereotype
associated wildabh251, h08 B.€t. 1g7/6.oup . ©

A number of courts have relied on Price Waterhouse to expressly recognize a Title VII cause of

action for disadmination based on an emplayefailure to conform to stereotypical gender

norms. See, e.g., Bibby v. Philadelphia Coca Cola Bottling Co., 260 F.3d 2584263
Cir.2001) ; Nichols v. Az#/é&cd IRdstCi rERIO®ONY .,
New Balance Athletic Sheo, l nc. , 194 F. 3d 252, 261 n. 4 (1c¢
Belleville, 119 F.3d 563, 5881 (7th Cir.1997), vacated on other grounds, 523 U.S. 1001, 118

S.Ct. 1183, 140 L.Ed.2d 313 (1998)In fact, the Sixth Circuit recently relied on Price

Waterhouse to recognize a cause of action for a transsexual claiming protection under Title VII.

66|Page



Fall 2020

See Smith, 378 F.3d at 5725 ; Barnes v. City of Cincinnat:.
In so holding, the court explained that just as an emplolierdiscriminates against women for

not wearing dresses or makeup is engaging in sex discrimination under the rationale of Price
Wat erhouse, fnemployers who discriminate again
makeup, or otherwise act femininely, arscaéngaging in sex discrimination, because the

di scrimination would notSmidduyr 3b/Bt Ff.3rd talte 5v/7i4d
Park W. Bank & Trust Co., 214 F.3d 213, 2% (1st Cir.2000) (concluding a transsexual could

state a claim forex discrimination under Equal Credit Opportunity Act by analogizing to Title

VIil); Schwenk v. H a-02t(9thaCir.2000) (Pelyidg ofr Titld dii cdsé 8 7, 1 2
law to conclude that violence against a transsexual was violence because of gesrditreund

Gender Motivated Violence Act).

This court need not decide whether discrimination based on an employee's failure to conform to
sex stereotypes always constitutes discrimina
whether such a claim may extenide VIl protection to transsexuals who act and appear as a

member of the opposite sexinstead, because we conclude Etsitty has not presented a genuine

issue of material fact as to whether UTA's stated motivation for her termination is pretextual, we
assume, without deciding, that such a claim is available and that Etsitty has satisfied her prima

facie burden.

2. Legitimate Nondiscriminatory Reason

Assuming Etsitty has established a prima facie case under the Price Waterhouse theory of
gender sterdgping, the burden then shifts to UTA to articulate a legitimate, nondiscriminatory
reason for Etsitty's termination.Plotke, 405 F.3d at 1099 At this stage of the McDonnell
Douglas framework, UTA does not ,mordoesitndged | i t i
to prove that the reason relied upon was bona fide, nor does it need to prove that the reasoning
was applied in a noEEOCws Elashento.n986 Fo2d 3312f 181651{1Dtlo n . 0
Cir.1992). Rat her , UTA n e eadtions aghiyst the elainiff imtérms thattaie not
facially prohibited by Title VII.O Jones v. D
(quotation omitted).

UTA has explained its decision to discharge Etsitty was based solely on hetdnisat
women's public restrooms while wearing a UTA uniform, despite the fact she still had male
genitalia. The record also reveals UTA believed, and Etsitty has not demonstrated otherwise,
that it was not possible to accommodate her bathroom usagesbéd®A drivers typically use
public restrooms along their routes rather than restrooms at the UTA faclliiyA states it was
concerned the use of women's public restrooms by a biological male could result in liability for
UTA. This court agrees with thaistrict court that such a motivation constitutes a legitimate,
nondiscriminatory reason for Etsitty's termination under Title VII.

Etsitty argues UTA's concern regarding which restroom she would use cannot qualify as a
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facially nondiscriminatory reasohecause the use of women's restrooms is an inherent part of
Etsitty's status as a transsexual and, thus, an inherent part of Feanfiorming gender

behavior. Therefore, she argues, terminating her because she intended to use women's
restrooms is esa#ially another way of stating that she was terminated for failing to conform to
sex stereotypes.

Title VII's prohibition on sex discrimination, however, does not extend so flamay be that
use of the women's restroom is an inherent part of oreisitylas a mako-female transsexual
and that a prohibition on such use discriminates on the basis of one's status as a trangsexual.
discussed above, however, Etsitty may not claim protection under Title VII based upon her
transsexuality per se.Rather, Etsitty's claim must rest entirely on the Price Waterhouse theory
of protection as a man who fails to conform to sex stereotygéswever far Price Waterhouse
reaches, this court cannot conclude it requires employers to allow biological mades to u
women's restrooms.Use of a restroom designated for the opposite sex does not constitute a
mere failure to conform to sex stereotype€&f. Nichols, 256 F.3d at 875 n. 7 (explaining that
not all gendebased distinctions are actionable under Tittt Viand t hat At here is
Title VIl occasioned by reasonable regulations that require male and female employees to
conform to different dress and grooming stand

The critical Il ssue under Titl eseltbl fAi s whet he
disadvantageous terms or conditions of employment to which members of the other sex are not

e X p o s@ndale0523 U.S. at 80, 118 S.Ct. 998 (quotation omitteBgcause an employer's
requirement that employees use restrooms matching their lwalegix does not expose

biological males to disadvantageous terms and does not discriminate against employees who fail

to conform to gender stereotypes, UTA's proffered reason of concern over restroom usage is not
discriminatory on the basisofsexThus it i s not dAfacially prohibi
satisfy UTA's burden on the second part of the McDonnell Douglas framework.

3. Pretext

Once UTA has advanced a legitimate, nondiscriminatory reason for Etsitty's termination, the
burdenshiftsback o Et si tty to fishow there is a genui ne
proffered r eas oRlotkg, 405 F.Bdsaf] 1090fr Ae tpelxatiunatli.fof demonst
by showing either that a discriminatory reason more likely motivated thiogenpr that the
empl oyer's proffered explSimetttv.iSafeway, Iac., 3BAM3r t hy
1213, 1218 (10th Cir.2003) (quotation omittedpuch a showing may be made by revealing
Asuch weaknesses, i mp incoherencdy or conttadiotions, inthen c onsi st
empl oyer's proffered |l egitimate reasons for i
that the employer did not act for the assertedeshons ¢ r i mi n a tJenckgv. M&ders ons . 0
Woodmen of Am., 479 F.3t261, 1267 (10th Cir.2007) (quotation omittedplthough this
court must resolve al|l doubts in Etsitty's fa
explanation is pretext i s i nAsadefsdnv.€CoosBrewingo def
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Co., 18 F.3d 1171, 1179 (10th Cir.1999).

In support of Etsitty's contention that she was terminated for failing to conform to gender
stereotypes and not because of UTA's concern regarding her restroom usage, she relies primarily
on the testimony of Shirley ari@ardon. Specifically, she points to Shirley's deposition

testimony in which she stated, fAWe both felt
we could have a problem with having someone who, even though his appearance may look
female,hest i 1 1 a male becaWlgsleihe ontailllly, h&draomenie

expectations of operators and how they appear
considered radical or could be interpreted by the public as being inapprpmestialk to the
operators about that and expectEtsittylarguesthese hav e
statements provide sufficient evidence to allow a rational jury to conclude she was terminated
because she was a biological male who did obaad appear as UTA believed a man should.

If these statements stood alone, they may constitute sufficient evidence of pretext to preclude
summary judgment. A complete review of the deposition testimony, however, indicates
otherwise. Although the speific statements cited by Etsitty address Etsitty's appearance, they
fall within the larger context of an explanation of UTA's concerns regarding Etsitty's restroom
usage. Immediately after Shirley mentions Etsitty's appearance, she explains the pnotliem
this appearance is that she may not be able to find a unisex bathroom on the route and that
liability may arise if Etsitty was using female restroom&/hen Cardon was asked what he
found unprofessional about Etsitty's appearance, he similarly @sgovith concerns about her
restroom usage. Thus, the isolated and tangential comments about Etsitty's appearance are
insufficient to alone permit an inference of pretexnstead, the testimony of Shirley and
Cardon, viewed in its entirety and in cexit, provides further support for UTA's assertion that
Etsitty was terminated not because she failed to conform to stereotypes about how a man should
act and appear, but because she was a biological male who intended to use women's public
restrooms.

In addition to the statements made by Shirley and Cardon, Etsitty argues UTA's asserted reason
for her termination must be pretextual because UTA had no reason to be concerned regarding her

use of women's restroomsin support of this claim, Etsitty makdse f ol | owi ng ar gun
UTA could not be subject to liability, as a matter of law, for allowing a #tfemale

transsexual empl eyeest o owsms ; wo itn@ goplaintdredardidg r e c e i
Et ssttgdtr oom us ag etempttqirgstighielwhetharahetre wemeainisex
restrooms availabl e; and (4) because Etsitty

she was not biologically female and therefore could not take offense to her use of women's
restrooms.

None of thearguments raised by Etsitty is sufficient to raise a genuine issue as to whether UTA's
asserted concern regarding her use of the women's restrooms is pratidugh Etsitty states
in her brief that there is no evidence she intended to use femat®onest she admitted at oral
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argument that she was required to use female restrooms and that she informed Shirley of this at
their meeting prior to her terminationThus, UTA's belief that Etsitty intended to use female

restrooms was wetifrounded. While Etsitty contends this fact should not have given rise to her
termination, her argument is more akin to a challenge to UTA's business judgment than a

challenge to its actual motivatonNever t hel es s, A[t] he relevant
defendaris] proffered reasons were wise, fair or correct, but whether [it] honestly believed those
reasons and acted i n gkExudv. United Stadtes QlypynpioaCotnin.o s e b e
389 F.3d 1130, 1138 (10th Cir.2004) (quotation omitted) (alteratiorsgimal).

While this court may disagree with UTA that a meddemale transsexual's intent to use

women's restrooms should be grounds for termination before complaints have arisen, there is
insufficient evidence to permit an inference that UTA did naialy terminate Etsitty for this
reason. To the contrary, all of the evidence suggests UTA did in fact terminate Etsitty because
of its concerns about her restroom usadgoth at the time of Etsitty's termination and in
subsequent deposition testimoiBhirley consistently explained the termination decision in

terms of her concerns regarding liability for UTA and the inability of UTA to accommodate
Etsitty's restroom needs Although Shirley and Cardon specifically asked Etsitty whether she
possessethal e geni talia, such an inquir yRathesthemot t h
record is clear that this inquiry was only relevant to @ @valuation of whether Etsitty's

restroom usage could become a problem.

UTA's legitimate explanation is hmade implausible by any of the circumstantial evidence

relied on by Etsitty in her brief. The fact UTA had not yet received complaints about Etsitty's
restroom usage at the time of the termination does not mean UTA could not have been concerned
about sich complaints arising in the future, especially where Etsitty had only recently begun

using the women's restroomSimilarly, Etsitty has pointed to nothing in the record to indicate

the feasibility of an investigation into the availability of unisexraesms along each of UTA's

routes or the likelihood complaints would aris@.herefore, in this case, Shirley's failure to

conduct such an investigation has little, if any, bearing on the veracity of her stated concern.

Etsitty's reliance on Cruzanv. &g i a | School District # 1 to cal
motivation is also misplaced294 F.3d 981 (8th Cir.2002).In Cruzan, the Eighth Circuit held

that a malgo-f e ma |l e t g usenobtiseavamen'd etnployee restroom does not create a

hostie work environment for purposes of a Title VII sexual harassment clégimat 984.

Even if such a rule were to be adopted in this circuit and applied to actions arising outside the
employment context, however, it would say nothing about whether UBMerxertheless

genuinely concerned about the possibility of liability and public complairitee question of

whether UTA was legally correct about the merits of such potential lawsuits is irreleGad.

Exum, 389 F. 3d at 11 8inffniustTall ints duestion therhenesty>ort , t he
good faith of the [employer]. o)

Finally, Etsitty argues that because UTA typically resolves complaints about its employees’

70|Page



Fall 2020

restroom usage simply by requiring the employees to stop using the restroom fothehic

complaint was received, Etsitty was treated differently than similarly situated employz=es.

Kendrick v. Penske Transp. Servs., Inc., 220 F.3d 1220, 1232 (10th Cir.2000) (noting plaintiff
may show pretext fAby pr oddf@rentygroneothergimifatye t hat
situated, nonpr olhegpdor dplaeterpdeived @y & FA) However, involved
problems with the cleanliness of the restrooms and with UTA employees congregating around a
hotel swimming pool. An employees use of bathrooms designated for the opposite sex is
sufficiently different from these prior problems as to make UTA's treatment of restroom

complaints in the past of little significance to the question of pretext in the case at bar.

Thus, thereisnoéevdence in the record of any fAweakness:
incoherence, or contradictionso in UTA's asse
Etsitty's termination. Jencks, 479 F.3d at 1267 (quotation omittedtsitty has theffere failed

to raise a genuine issue as to whether UTA's proffered reason is pretextual and the district court
properly granted summary judgment on Etsitty's Title VII claim.

B. Equal Protection

With respect to Etsitty's Equal Protection claims brogginsuant to 81983, she makes no
arguments aside from her Title VII claim that she was discriminated against because of sex.
Instead, she simply makes the conclusory statement that the elements of a disparate treatment
claim are the same whether the las brought under 8983 or Title VII. See Maldonado v.
City of Altus, 433 F. 3d 12 9tkagtment8igriminktibrOsuita, Ci r .
the elements of a plaintiff's case are the same whether that case is brought ut@@t 88
19830Ti tl e VII .0 (quotations and alterations orm
N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 126 S.Ct. 2405,-281465 L.Ed.2d 345 (2006).
Because Etsitty does not argue there was a violation of the EqtedtiRno Clause separate
from her Title VII sex discrimination claim, her Equal Protection claim fails for the same reasons
discussed above.Cf. Brown, 63 F.3d at 971 (holding transsexual plaintiff was not a member of
a protected class for purposes of Brpial Protection Clause).

V. Conclusion

For the foregoing reasons, this court affirms the district court's grant of summary judgment to the
defendants.

FOOTNOTES

1. Etsitty contends it is unnecessary for this court to engage in the McDonnell Bougla
analysis because it is Aundi spuSeekeonviUmh 8 UTA
F.3d 1541, 1546 (10th Cir.1993) (noting McDonnell Douglas bustiiting analysis is

inapplicable where there is direct evidence of discriminatioWyhen vewed in context,
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however, the evidence directly supports only the conclusion that Etsitty was terminated because

of UTA's concerns regarding her restroom usage, a motive which is not discriminatory for

reasons further discussed belovBecause Etsittyecan ot est abl i sh an fAexi st
itself constitutes discrimination, 0 her claim
and the McDonnell Douglas analysis applieSee Jones v. Denver Post Corp., 203 F.3d 748,

752 (10th Cir.2000) (cutation omitted).

2. This court is aware of the difficulties and marginalization transsexuals may be subject to in

the workplace. The conclusion that transsexuals are not protected under Title VII as

transsexuals should not be read to allow emplayedeny transsexual employees the legal

protection other employees enjoy merely by labeling them as transsex8aks Smith v. City of
Salem, 378 F.3d 566, 575 (6th Cir.2004) (ASex
conforming behavior is impelissible discrimination, irrespective of the cause of that behavior;

a |l abel, such as oO0transsexual, 6 is not fatal
suffered discrimination becaudféransséxuals® or her
receive legal protection apart from their status as male or female, however, such protection must
come from Congress and not the courtSee Ulane v. E. Airlines, 742 F.2d 1081, 1087 (7th
Cir.1984) (A[I]lf the t etomeadmoeexhan biolwgicaltmaleos used
bi ol ogical female, the new definition must <co

3. Although Etsitty identifies herself as a woman, her Price Waterhouse claim is based solely
on her status as a biological malétsitty doesot claim protection under Title VIl as a woman
who fails to conform to social stereotypes about how a woman should act and appear.

MURPHY, Circuit Judge.

Young v. United Parcel Service, 153 S.Ct. 1338 (2015)
Justice BREYER delivered the opinion of tBeurt.

The Pregnancy Discriminatiofct makes clear that Title \@ prohibition against sex
discrimination applies to discrimination based on pregnancy. It also says that employers must
treatiwomen affected by pregnancy ... the same fogralbloymentrelated purposes ... as other
persons not so affected but similar in their ability or inability to wi4R. U.S.C. § 2000e(k).

We must decide how this latter provision applie the context of an employsmolicy that
accommodates many, buttrall, workers with nonpregnanceglated disabilities.

In our view, the Act requires courts to consider the extent to which an enislppécy treats
pregnant workers less favorably than it treats nonpregnant workers similar in their ability or
inability to work. And heré@ as in all cases in which an individual plaintiff seeks to show
disparate treatment through indirect evidéndaerequires courts to consider any legitimate,
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nondiscriminatory, nonpretextual justification for these differences in treat®ea McDonnell
Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).

Ultimately the court must determine whether the nature of the em@@qy@icy and the way in
which it burdens pregnant women shows that the employer gagethin intentional

discrimination. The Court of Appeals here affirmed a grant of summary judgment in favor of the
employer. Given our view of the law, we must vacate that Gojudgment.

We begin with a summary of the facts. The petitioner, Peggy Y ounidied as a pattme

driver for the respondent, United Parcel Service (UPS). Her responsibilities included pickup and
delivery of packages that had arrived by air carrier the previous night. In 2006, after suffering
several miscarriages, she became paegy Her doctor told her that she should not lift more than
20 pounds during the first 20 weeks of her pregnancy or more than 10 pounds thereafter.

UPS required drivers like Young to be able to lift parcels weighing up to 70 pounds (and up to
150 poundsvith assistance). UPS told Young she could not work while under a lifting
restriction. Young consequently stayed home without pay during most of the time she was
pregnant and eventually lost her employee medical coverage.

Young subsequently brought thiglégal lawsuit. We focus here on her claim that UPS acted
unlawfully in refusing to accommodate her pregnaretgted lifting restriction. Young said that
her coworkers were willing to help her with heavy packages. She also said that UPS
accommodated othérivers who werdisimilar in their ... inability to worka She accordingly
concluded that UPS must accommodate her as well.

UPS responded that tiether persorswhom it had accommodated were (1) drivers who had
become disabled on the job, (2) those Wwhd lost their Department of Transportation (DOT)
certifications, and (3) those who suffered from a disability covered by the Americans with
Disabilities Act of 1990 (ADA), 104 Stat. 327, 42 U.S.C. § 12101 et seq. UPS said that, since
Young did not fall vithin any of those categories, it had not discriminated against Young on the
basis of pregnancy but had treated her just as it treatBatladio relevantfipersons

Title VII of the Civil Rights Act of 1964 forbids a covered employefd@scriminate aginst any
individual with respect to ... terms, conditions, or privileges of employment, because of such
individualGs ... sex0 78 Stat. 253, 42 U.S.C. § 200Q¢a)(1).

In 1978, Congress enacted the Pregnancy Discrimination Act, 92 Stat. 2076, whichewlded
language to Title Viis definitions subsection.

The first clause of the 1978 Act specifies that Title@fiter[m] decause of séx.. include][s] ...
because of or on the basis of pregnancy, childbirth, or related medical condlBi@080e(k).
The second clause says that
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fwomen affected by pregnancy, childbirth, or related medical conditions shall be treated the
same for all employmentlated purposes ... as other persons not so affected but similar in their
ability or inability to work...0 Ibid.

This case requires us to consider the application of the second clausksipaaatetreatmend
claimd a claim that an employer intentionally treated a complainant less favorably than
employees with thécomplainanis qualifications but outside the aaplainanés protected class.
McDonnell Douglas, supra, at 802, 93 S.Ct. 1817. We have saifdl{fdility in a disparate
treatment case depends on whether the protecteddtailly motivated the employasr
decisiond Raytheon Co. v. Hernandez, 540BU44, 52, 124 S.Ct. 513, 157 L.Ed.2d 357 (2003)
(ellipsis and internal quotation marks omitted). We have also made clear that a plaintiff can
prove disparate treatment either (1) by direct evidence that a workplace policy, practice, or
decision relies exgssly on a protected characteristic, or (2) by using the bwtuéing
framework set forth in McDonnell Douglas. See Trans World Airlines, Inc. v. Thurston, 469
U.S. 111,121, 105 S.Ct. 613, 83 L.Ed.2d 523 (1985).

In McDonnell Douglas, we consideredlaim of discriminatory hiring. We said that, to prove
disparate treatment, an individual plaintiff mésarry the initial burdemof fiestablishing a

prima facie caseof discrimination by showingy(i) that he belongs to a ... minority; (ii) that he
applied and was qualified for a job for which the employer was seeking applicants; (iii) that,
despite his qualifications, he was rejected; and (iv) that, after his rejection, the position remained
open and the employer continued to seek applicants from pefoosiplainanis

gualificationso

If a plaintiff makes this showing, then the employer must have an opporitméyticulate some
legitimate, nordiscriminatory reason forttreating employees outside the protected class better
than employees within the protected class. If the employer articulates such a reason, the plaintiff
then hagian opportunity to prove by a preponderance of the evidence that the legitimate reasons
offered by the defendant [i.e., the employer] were not its true reasons, but were a pretext for
discriminationo Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 253, 101 S.Ct.

1089, 67 L.Ed.2d 207 (1981).

We note that employment discrimination lalwaacreates what is calledidisparatempact

claim. In evaluating a disparait@pact claim, courts focus on the effects of an employment
practice, determining whether they are unlawful irrespective of motivation or intent. See
Raytheon, supra, at B23, 124 S.Ct. 513; see also Ricci v. DeStefano, 557 U.S. 557, 578, 129
S.Ct. 2658, 174 L.Ed.2d 490 (2009). But Young has not alleged a disjrapatet claim.

In July 2007, Young filed a pregnancy discrimination charge with the Equal Employment
Opportunity @mmission (EEOC). In September 2008, the EEOC provided her with gaight
sue letter. See 29 CFR § 1601.28 (2014). Young then filed this complaint in Federal District
Court. She argued, among other things, that she could show by direct evidence thatt UPS h
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intended to discriminate against her because of her pregnancy and that, in any event, she could
establish a prima facie case of disparate treatment under the McDonnell Douglas framework.

After discovery, UPS filed a motion for summary judgment. See Rel@ Civ. Proc. 56(a). In
reply, Young pointed to favorable facts that she believed were either undisputed or that, while
disputed, she could prove. They include the following:

1. Young worked as a UPS driver, picking up and delivering packages carried by air.
2. Young was pregnant in the fall of 2006.

3. Youngs doctor recommended that simet be required to lift greater than 20 pounds for the
first 20 weeks of pregnancy and greater than 10 pounds thereatdter.

4. UPS required drivers such as Young to be abifi]ift, lower, push, pull, leverage and
manipulate ... packages weighing up to 70 poaads tofia]ssist in moving packages weighing
up to 150 pounds.

5. UPS®occupational health manager, the offidiegsponsible for most issues relating to
employee heditand ability to work at Youngs UPS facility, told Young that she could not
return to work during her pregnancy because she could not satisffiftiRg requirements.

6. The manager also determined that Young did not qualify for a temporary alternative work
assignment.

7. UPS, in a collectivbdargaining agreement, had promised to provide temporary alternative
work assignments to employef@mable to perforntheir normal work assignments due to an on
the-job injury.0

8. The collectivebargaining agreement also provided that UPS wimlake a good faith effort
to comply ... with requests for a reasonable accommodation because of a permanentdalisability
under he ADA.

9. The agreement further stated that UPS would fijhgded jobs to drivers who had lost their
DOT certifications because of ale&d medical exam, a lost drivisrlicense, or involvement in a
motor vehicle accident.

10. When Young later askedP3 Capital Division Manager to accommodate her disability, he
replied that, while she was pregnant, she fit@s much of a liabilitp and couldinot come
baclo until shefidvas no longer pregnafib.

11. Young remained on a leave of absence (without payhdich of her pregnancy.

12. Young returned to work as a driver in June 2007, about two months after her baby was born.
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As direct evidence of intentional discrimination, Young relied, in significant part, on the
statement of the Capital Division Manag@#&0 above). As evidence that she had made out a
prima facie case under McDonnell Douglas, Young relied, in significant part, on evidence
showing that UPS would accommodate workers injured on the job (7), those suffering from
ADA disabilities (8), and thaswho had lost their DOT certifications (9). That evidence, she
said, showed that UPS had a lightty-for-injury policy with respect to numerogether
persong) but not with respect to pregnant workers.

Young introduced further evidence indicating th&3SJhad accommodated several individuals
when they suffered disabilities that created work restrictions similar to hers. UPS contests the
correctness of some of these facts and the relevance of others.

But because we are at the summary judgment stagéeaadse there is a genuine dispute as to
these facts, we view this evidence in the light most favorable to Young, the nonmoving party.

13. Several employees received accommodations while suffering various similar or more serious
disabilities incurred on #thjob. See App. 40@01 (10 pound lifting limitation); id., at 635 (foot
injury); id., at 637 (arm injury).

14. Several employees received accommodations following injury, where the record is unclear as
to whether the injury was incurred on or off the jBbe id., at 381 (recurring knee injury); id., at

655 (ankle injury); id., at 655 (knee injury); id., at 394 & minus;398 (stroke); id., at 426, 636

637 (leg injury).

15. Several employees receivi@dsided jobs after losing their DOT certifications. See it 372
(DOT certification suspended after conviction for driving under the influence); id., at 636, 647
(failed DOT test due to high blood pressure); id., ai 64Q (DOT certification lost due to sleep
apnea diagnosis).

16. Some employees were accomated despite the fact that their disabilities had been incurred
off the job. See id., at 446 (ankle injury); id., at 433,i&3b (cancer).

17. According to a deposition of a UPS shop steward who had worked for UPS for roughly a
decade, id., at 461, 46&he only light duty requested [due to physical] restrictions that became
an issue at UPSAwere with women who were pregnant., at 504.

The District Court granted UB&otion for summary judgment. It concluded that Young could

not show intentional discrimination through direct evidence. Nor could she make out a prima

facie case of discrimination under McDonnell Douglas. The court wrote that those with whom
Young compare herseld those falling within the oithe-job, DOT, or ADA categorigs were

too different to qualify adsimilarly situated comparator [8]The court added that, in any event,

UPS had offered a legitimate, nondiscriminatory reason for failing to acconmeruegnant

women, and Young had not created a genuine issue of material fact as to whether that reason was
pretextual.
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On appeal, the Fourth Circuit affirmed. It wrote thdPS has crafted a pregnaraynd policyo
that isfiat least facially @neutral ad legitimate business practidend not evidence of UBS
discriminatory animus toward pregnant workers.

Young filed a petition for certiorari essentially asking us to review the Fourth Gércuit
interpretation of the Pregnancy Discrimination Act. ghtiof lowercourt uncertainty about the
interpretation of the Act, we granted the petition. Compare EinSlgnes v. Runyon, 100 F.3d
1220, 1226 (C.A.6 1996), with Urbano v. Continental Airlines, Inc., 138 F.3d 2042286
(C.A.5 1998); Reeves v. Swiftrdnsp. Co., 446 F.3d 637, 6823 (C.A.6 2006); Serednyj v.
Beverly Healthcare, LLC, 656 F.3d 540, 5832 (C.A.7 2011); Spivey v. Beverly Enterprises,
Inc., 196 F.3d 1309, 1312314 (C.A.11 1999).

é .

We note that statutory chaegmade after the time ob¥ings pregnancy may limit the future
significance of our interpretation of the Act. In 2008, Congress expanded the definition of
fidisabilityd under the ADA to make clear thdhysical or mental impairment[s] that
substantially limi[tp an individuaés ablity to lift, stand, or bend are ADAovered disabilities.
ADA Amendments Act of 2008, 122 Stat. 3555, codified at 42 U.S.C. 88 121(@2)(Bs
interpreted by the EEOC, the new statutory definition requires employers to accommodate
employees whose tempoy lifting restrictions originate off the job. See 29 CFR pt. 1630, App.,
§ 1630.2(j)(1)(ix). We express no view on these statutory and regulatory changes.

The parties disagree about the interpretatiom@fRregnancy Discrimination Astsecond
claue. As we have sdj see Parti B, supra, the Ads first clause specifies that discrimination
fidbecause of s@fiincludes discriminatiofibecause of ... pregnanoBut the meaning of the
second clause is less clear; it ad{ié/Jomen affected by pregnaycchildbirth, or related
medical conditions shall be treated the same for all employrekted purposes ... as other
persons not so affected but similar in their ability or inability to wp4R. U.S.C. § 2000e(k)
(emphasis added).

Does this clause mean that courts must compare workers only in respect to the work limitations
that they suffer? Does it mean that courts must ignore all other similarities or differences
between pregnant and nonpregnant workers? Or does it mean thst whert deciding who the
relevantfiother persorsare, may consider other similarities and differences as well? If so, which
ones?

The differences between these possible interpretations come to the fore when a court, as here,
must consider a workplace pofithat distinguishes between pregnant and nonpregnant workers
in light of characteristics not related to pregnancy. Young poses the problem directly in her reply
brief when she says that the Act requires givitigg same accommodations to an employee with
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a pregnancyelated work limitation as it would give that employee if her work limitation
stemmed from a different cause but had a similar effect on her inability todwork.

Suppose the employer would not gitbat [pregnant] employéghe fisame accommadion
as another employee, but the empl@yeeason for the difference in treatment is that the
pregnant worker falls within a facially neutral category (for example, individuals with@job
injuries). What is a court then to do?

The parties propasvery different answers to this question. Young and the United States believe
that the second clause of the Pregnancy DiscriminatiofirAgtiires an employer to provide the
same accommodations to workplace disabilities caused by pregnancyptbaides to

workplace disabilities that have other causes but have a similar effect on the ability tolmork.
other words, Young contends that the second clause means that wiiemexeployer
accommodates only a subset of workers with disabling condiia court should find a Title

VIl violation if fipregnant workers who are similar in the ability to wiodk notfireceive the

same [accommodation] even if still other raregnant workers do not receive

accommodations.

UPS takes an almost polar opgesiiew. It contends that the second clause does no more than
define sex discrimination to include pregnancy discrimination. Under this view, courts would
compare the accommodations an employer provides to pregnant women with the
accommodations it provides others within a facially neutral category (such as those with off
thejob injuries) to determine whether the employer has violated Title VII.

A

We cannot accept either of these interpretations. Young asks us to interpret the second clause
broadly andin her view, literally. As just noted, she argues that, as lofigrasmployer
accommodates only a subset of workers with disabling condifimsgnant workers who are
similar in the ability to work [must] receive the same treatment even if stilf otrgregnant
workers do not receive accommodatiarBrief for Petitioner 28. She adds that, because the
record here contairfevidence that pregnant and nonpregnant workers were not treated the
same) that is the end of the matter, she must win; then® iseed to refer to McDonnell

Douglas. Brief for Petitioner 47.

The problem with Youn@ approach is that it proves too much. It seems to say that the statute
grants pregnant workergimostfavorednatiord status. As long as an employer provides one or
two workers with an accommodatidrsay, those with particularly hazardous jobs, or those

whose workplace presence is particularly needed, or those who have worked at the company for
many years, or those who are over the age o6fthén it must provide similaaccommodations

to all pregnant workers (with comparable physical limitations), irrespective of the nature of their
jobs, the employés need to keep them working, their ages, or any other criteria.
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Lower courts have concluded that this could not have Geagres8intent in passing the
Pregnancy Discrimination Act. See, e.g., Urbano, 138 F.3d, &2R86Reeves, 446 F.3d, at
641; Serednyj, 656 F.3d, at 54819; Spivey, 196 F.3d, at 1311313.

We agree with UPS to this extent: We doubt that Congressdiedieto grant pregnant workers an
unconditional mostavorednation status. The language of the statute does not require that
unqualified reading. The second clause, when referring to nonpregnant persons with similar
disabilities, uses the op@mded terniiother persond.lt does not say that the employer must
treat pregnant employees tiisam® asfany other persogwho are similar in their ability or
inability to work), nor does it otherwise specify which other persons Congress had in mind.

B.

Before Cagress passed the Pregnancy Discrimination Act, the EEOC issued guidance stating
thatf[d]isabilities caused or contributed to by pregnancy ... are, for afiglalbed purposes,
temporary disabilitiesand thafithe availability of ... benefits and prigijes ... shall be applied

to disability due to pregnancy or childbirth on the same terms and conditions as they are applied
to other temporary disabilities29 CFR § 1604.10(b) (1975). Indeed, as early as 1972, EEOC
guidelines providediDisabilities causd or contributed to by pregnancy ... are, for alijelated
purposes, temporary disabilities and should be treated as such under any health or temporary
disability insurance or sick leave plan available in connection with employndgnEed. Reg.
6837(1972) (codified in 29 CFR 8§ 1604.10(b) (1973)).

Soon after the Act was passed, the EEOC issued guidance consistent witi\its giegements.
The EEOC explainediDisabilities caused or contributed to by pregnancy ... for alf¢tdted
purposes, shalle treated the same as disabilities caused or contributed to by other medical
conditionso See § 1604.10(b) (1979). Moreover, the EEOC statedfilfadther employees
temporarily unable to lift are relieved of these functions, pregnant employees altde tanlift
must be temporarily relieved of the functio29 CFR pt. 1604, App., p. 918.

This postAct guidance, however, does not resolve the ambiguity dethefiother persorsin
the Acts second clause. Rather, it simply tells employers to treghpncyrelated disabilities
like nonpregnancyelated disabilities, without clarifying how that instruction should be
implemented when an employer does not treat all nonpregmalatgd disabilities alike.

More recently in July 2014 the EEOC promulgateain additional guideline apparently

designed to address this ambiguity. That guideline sayé[#jatemployer may not refuse to

treat a pregnant worker the same as other employees who are similar in their ability or inability
to work by relying on a policthat makes distinctions ke on the source of an emplogee
limitations (e.g., a policy of providing light duty only to workers injured on thegdbEEOC
Compliance Manual § 626A)(5), p. 626:0009 (July 2014). The EEOC also provided an
example of dparate treatment that would violate the Act:
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AN employer has a policy or practice of providing light duty, subject to availability, for any
employee who cannot perform one or more job duties for up to 90 days due to injury, iliness, or a
condition thatvould be a disability under the ADA. An employee requests a light duty

assignment for a 2@ound lifting restriction related to her pregnancy. The employer denies the
light duty request.Id., at 626:0013, Example 10.

The EEOC further added thi@&n employer may not deny light duty to a pregnant employee
based on a policy that limits light duty to employees withtajob injuriesoId., at 626:0028.

The Solicitor General argues that we should give special, if natotiorg, weight to this

guideline. He points out that we have long held it rulings, interpretations and opiniorus

an agency charged with the mission of enforcing a particular stanftge not controlling upon

the courts by reason of their aathy, do constitute a body of experience and informed judgment
to which courts and litigants may properly resort for guidance.

But we have also held that theeight of such a judgment in a particular case will depend upon
the thoroughness evident i itonsideration, the validity of its reasoning, its consistency with
earlier and later pronouncements, and all those factors that give it power to persuade, if lacking
power to controb Skidmore, supra, at 140, 65 S.Ct. 161. These qualifications aramtelesre

and severely limit the EEGE July 2014 guidanée special power to persuade.

The statute lends itself to an interpretation other than those that the parties advocate and that the
dissent sets forth. Our interpretation minimizes the probleensave discussed, responds
directly to Gilbert, and is consistent with longstanding interpretations of Title VII.

In our view, an individual pregnant worker who seeks to show disparate treatment through
indirect evidence may do so through application efftDonnell Douglas framework. That
framework requires a plaintiff to make out a prima facie case of discrimination. Béihdgtis
intended to be an inflexible ruéeF-urnco Constr. Corp. v. Waters, 438 U.S. 567, 575, 98 S.Ct.
2943, 57 L.Ed.2d 957 (197&ather, an individual plaintiff may establish a prima facie case by
fishowing actions taken by the employer from which one can infer, if such actions remain
unexplained, that it is more likely than not that such actions were based on a discriminatory
criterion illegal undeo Title VII. Id., at 576, 98 S.Ct. 2943 (internal quotation marks omitted).
The burden of making this showingfisot onerous Burdine, 450 U.S., at 253, 101 S.Ct. 1089.
In particular, making this showing is not as burdensome as sucgemtian ultimate finding of
fact as to a discriminatory employment action. Furnco, supra, at 576, 98 S.Ct. 2943. Neither
does it require the plaintiff to show that those whom the employer favored and those whom the
employer disfavored were similar irl But the protected ways. See McDonnell Douglas, 411
U.S., at 802, 93 S.Ct. 1817 (burden met where plaintiff showed that employer hired other
fiqualifiedd individuals outside the protected class); Furnco, supra, a637598 S.Ct. 2943
(same); Burdine, gua, at 253, 101 S.Ct. 1089 (same). Cf. Reeves v. Sanderson Plumbing
Products, Inc., 530 U.S. 133, 142, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000) (similar).
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Thus, a plaintiff alleging that the denial of an accommodation constituted disparate treatment
under he Pregnancy Discrimination Astsecond clause may make out a prima facie case by
showing, as in McDonnell Douglas, that she belongs to the protected class, that she sought
accommodation, that the employer did not accommodate her, and that the employer di
accommodate othefsimilar in their ability or inability to worka

The employer may then seek to justify its refusal to accommodate the plaintiff by relying on
flegitimate, nondiscriminatobreasons for denying her accommodation. 411 U.S., at 802, 93
S.Ct. 1817. But, consistent with the A&basic objective, that reason normally cannot consist
simply of a claim that it is more expensive or less convenient to add pregnant women to the
category of thosdi§imilar in their ability or inability to wor&) whom the employer
accommodates. After all, the employer in Gilbert could in all likelihood have made just such a
claim.

If the employer offers an apparenilggitimate, nordiscriminatory reason for its actions, the
plaintiff mayin turn show that the engyer& proffered reasons are in fact pretextual. We
believe that the plaintiff may reach a jury on this issue by providing murffievidence that the
employeds policies impose a significant burden on pregmankers, and that the emploger
flegitimate, nondiscriminatoryreasons are not sufficiently strong to justify the burden, but
rathe® when considered along with the burden impdsgd/e rise to an inference of intentional
discrimination.

The plaintiff can create a genuine issue of material fait aether a significant burden exists
by providing evidence that the employer accommodates a large percentage of nonpregnant
workers while failing to accommodate a large percentage of pregnant workers.

Here, for example, if the facts are as Young sagyg #ne, she can show that UPS accommodates
most nonpregnant employees with lifting limitations while categorically failing to accommodate
pregnant employees with lifting limitations. Young might also add that the fact that UPS has
multiple policies that amommodate nonpregnant employees with lifting restrictions suggests that
its reasons for failing to accommodate pregnant employees with lifting restrictions are not
sufficiently stron@ to the point that a jury could find that its reasons for failing to mocodate
pregnant employees give rise to an inference of intentional discrimination.

This approach, though limited to the Pregnancy Discrimination Act context, is consistent with
our longstanding rule that a plaintiff can use circumstantial proaftot an employés

apparently legitimate, nondiscriminatory reasons for treating individuals within a protected class
differently than those outside the protected class. See Burdine, supra, at 255, n. 10, 101 S.Ct.
1089.

vV

Under this interpretation of the Act, the judgment of the Fourth Circuit must be vacated. A party
is entitled to summary judgment if therdgi® genuine dispute as to any material fact and the
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movant is entitled to judgment as a matter of teved. RuleCiv. Proc. 56(a). We have already
outlined the evidence Young introduced. See P&t supra. Viewing the record in the light

most favorable to Young, there is a genuine dispute as to whether UPS provided more favorable
treatment to at least some emplay®drose situation cannot reasonably be distinguished from
Youngss. In other words, Young created a genuine dispute of material fact as to the fourth prong
of the McDonnell Douglas analysis.

Young also introduced evidence that UPS had three separate actatimmgolicies (ofthe-

job, ADA, DOT). Taken together, Young argued, these policies significantly burdened pregnant
women. See App. 504 (shop stew@rtestimony thafithe only light duty requested [due to
physical] restrictions that became an issaieUPSfwere with women who were pregnantThe
Fourth Circuit did not consider the combined effects of these policies, nor did it consider the
strength of UP§justifications for each when combined. That is, why, when the employer
accommodated so many, coutlthot accommodate pregnant women as well?

We do not determine whether Young created a genuine issue of material fact as to whebher UPS
reasons for having treated Young less favorably than it treated these other nonpregnant
employees were pretextual. Wsave a final determination of that question for the Fourth Circuit

to make on remand, in light of the interpretation of the Pregnancy Discrimination Act that we
have set out above.

* % %

For the reasons above, we vacate the judgment of the Fourth @rrduiémand the case for
further proceedings consistent with this opinion.

It is so ordered.
Justice SCALIA, with whom Justice KENNEDY and Justice THOMAS join, dissenting

Faced with two conceivable readings of the Pregnancy Discrimination Act, the Coosesh
neither. It crafts instead a new law that is splendidly unconnected with the text and even the
legislative history of the Act. Tétread pregnant workeréthe same ... as other persange are
told, means refraining from adopting policies that isgisignificant burden[g] upon pregnant
women withoufisufficiently stron@ justifications. Ante, at 1354. Where do fisegnificant

burderd andfisufficiently strong justificatiodrequirements come from? Inventiveness posing as
scholarship which gives usn interpretation that is as dubious in principle as it is senseless in
practice.

Justice KENNEDY, dissenting

It seems to me proper, in joining Justice SCAfdAlissent, to add these additional remarks. The
dissent is altogether correct to point out hetitioner here cannot point to a class of her co
workers that was accommodated and that would include her but for the particular limitations
imposed by her pregnancy. Many other workers with heealdted restrictions were not
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accommodated either. Anith, addition, there is no showing here of animus or hostility to
pregnant women.

But as a matter of societal concern, indifference is quite another matter. There must be little
doubt that women who are in the work fadcky choice, by financial necessity, lmothd

confront a serious disadvantage after becoming pregnant. They may find it difficult to continue
to work, at least in their regular assignment, while still taking necessary steps to avoid risks to
their health and the health of their future childfBnis is why the difficulties pregnant women

face in the workplace are and do remain an issue of national importance.

fiHistorically, denial or curtailment of womés employment opportunities has been traceable
directly to the pervasive presumption that wonaee mothers first, and workers second.

Nevada Dept. of Human Resources v. Hibbs, 538 U.S. 721, 736, 123 S.Ct. 1972, 155 L.Ed.2d
953 (2003) (quoting The Parental and Medical Leave Act of 1986: Joint Hearing before the
Subcommittee on LabbManagement Rations and the Subcommittee on Labor Standards of
the House Committee on Education and Labor, 99th Cong., 2d Sess., 100 (1986)). Such
fiattitudes about pregnancy and childbirth ... have sustained pervasive, ofsamiziened,
restrictions on a womde place among paid worketsAT & T Corp. v. Hulteen, 556 U.S. 701,
724,129 S.Ct. 1962, 173 L.Ed.2d 898 (2009) (GINSBURG, J., dissenting). Although much
progress has been made in recent decades and many employers have voluntarily adopted policies
designed t@ecruit, accommodate, and retain employees who are pregnant or have young
children, see Brief for U.S. Womé@&Chamber of Commerce et al. as Amici Curiagl40

pregnant employees continue to be disadvantageul often discriminated agaifsin the
workplae, see Brief of Law Professors et al. as Amici Curide387

Recognizing the financial and dignitary harm caused by these conditions, Congress and the
States have enacted laws to combat or alleviate, at least to some extent, the difficulties faced by
pregrant women in the work force. Most relevant here, Congress enacted the Pregnancy
Discrimination Act (PDA), 42 U.S.C. § 2000e(k), which defines discrimination on the basis of
pregnancy as sex discrimination for purposes of Title VII and clarifies that ptegmaloyees

fishall be treated the sab&s nonpregnant employees who f@ieilar in their ability or

inability to worko The PDA forbids not only disparate treatment but also disparate impact, the
latter of which prohibitsgipractices that are not intereti® discriminate but in fact have a
disproportionate adverse eff@écRicci v. DeStefano, 557 U.S. 557, 577, 129 S.Ct. 2658, 174
L.Ed.2d 490 (2009). Congress further enacted the pafleatsd provision of the Family and

Medical Leave Act of 1993, 29 UG. § 2612(a)(1)(A), which requires certain employers to
provide eligible employees with 12 workweeks of leave because of the birth of a child. And after
the events giving rise to this litigation, Congress passed the ADA Amendments Act of 2008, 122
Stat. 3%3, which expands protections for employees with temporary disabilities.

As the parties note, Brief for Petitioneri33; Brief for Respondent 222; Brief for United
States as Amicus CuriaeiZ®b, these amendments and their implementing regulationsdrR9 C
§ 1630 (2015), may require accommodations for many pregnant employees, even though
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pregnancy itself is not expressly classified as a disability. Additionally, many States have
enacted laws providing certain accommodations for pregnant employeesgSéesle.

Govt.Code Ann. § 12945 (West 2011); La.Rev.Stat. Ann. § 23:342(4) (West 2010); W. Va.Code
Ann. 8 511Bi 2 (Lexis Supp. 2014); see also California Fed. Sav. & Loan Assn. v. Guerra, 479
U.S. 272, 107 S.Ct. 683, 93 L.Ed.2d 613 (1987) (holding tha&Ee does not prempt such
statutes). These Acts honor and safeguard the important contributions women make to both the
workplace and the American family.

Today the Court addresses only one of these legal protections: this PidAibition ofdisparate
treatment. For the reasons well stated in Justice SC&Ldissenting opinion, the Court

interprets the PDA in a manner that riskenflation of disparate impact with disparate

treatmend by permitting a plaintiff to use a poliéydisproportioate burden on pregnant

employees as evidence of pretext. In so doing, the Court injects unnecessary confusion into the
accepted burdeshifting framework established in McDonnell Douglas Corp. v. Green, 411 U.S.
792,93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).

With these remarks, | join Justice SCAIGAdissent.

Kadlec Medical Center v. Lakeview Anesthesia Associatgs27 F.3d 415" Cir. 2008)
Il. Procedural History

Kadlec and Western filed this suit in Louisiana district court against LAA, Dr. Dennis, Dr. Preau,
Dr. Baldone, Dr. Parr, and Lakeview Medical, asserting Louisiana state law claims for
intentional misrepresentation, negligent misrepresentation, stricin&bpity

misrepresentation, and general negligence. Plaintiffs alleged that defétdidiaiss activity led

to Kadle@s hiring of Dr. Berry and the resulting millions of dollars it had to expend settling the
Jones lawsuit. Plaintiféelaim against LAAfor negligence, based on a negligent monitoring and
investigation theory, was dismissed before trial.

Plaintiffsdsurviving claims for intentional and negligent misrepresentation arise out of the
alleged misrepresentations in, and omissions from, thediaié®referral letters for Dr. Berry.

These claims were tried to a jury, which returned a verdict in favor of the plaintiffs on both
claims. The jury awarded plaintiffs $8.24 million, which is approximately equivalent to the
amount Western spent settlitige Jones lawsuit ($7.5 million) plus the amount it spent on
attorneys fees, costs, and expenses (approximately $744,000) associated with the Jones lawsuit.
The jury also found Kadlec and Dr. Berry negligent. The jury apportioned fault as follows: Dr.
Dennis 20%; Dr. Preau 5%; Lakeview Medical 25%; Kadlec 17%; and Dr. Berry 33%. The
judgments against Dr. Dennis and Dr. Preau were in solido with LAA. Because defendants were
found liable for intentional misrepresentation, plainéifisscovery was not reduddy the

percentage of fault ascribed to Kadlec.FN1 But the amount was reduced to $5.52 million to
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account for Dr. Berrgs 33% of the fault. FN2 The district court entered judgment against
Lakeview Medical and LAA.

[In solido meansiifor the whole 0 So, if several people are found liable for a debt or a
judgment, they owe complete paymed meaning that if one party is legally excused from
payment, the entire debt or judgmentmight be reapportioned to the creditors, and their
actual amount of paymentmight increase Here, because the appeals court dismissed
Lakeviews 25% share of the net judgmentaf52 million then Dr. Preau and Dr. Dennis
mightowe an increased amount.]

Here is how th&adlec court concluded its opinion:

The district court entergddgment consistent with how the jury allocated fault among the

entities it found to be legally responsible for the plaindifiguries. The jurgs allocation was as
follows: Dr. Dennis 20%; Dr. Preau 5%; Lakeview Medical 25%; Kadlec 17%; and Dr. Berry
33%. We have affirmed the liability finding of the jury against the LAA defendants. But now

that we have reversed the judgment against Lakeview Medical, the question arises whether there
must be a reapportionment of fault with a corresponding change to dsiasgessed against the
LAA defendants. It is possible that this is unnecessary, if under Louisiana law we can simply
compare the fault percentages of the remaining parties. But Louisiana law might also require a
reapportionment of fault and, therefordresh determination of damages. Because there was no
briefing on this issue, we vacate the judgment against the LAA defendants and remand the case
to the district court to determine what, if anything, needs to be redone on the apportionment and
damages isges, and then to enter judgment against the LAA defendants accordingly.

V. Conclusion

The judgment of the district court is REVERSED in part, VACATED in part, and REMANDED
for proceedings consistent with this opinion.

Soroka v. Dayton Hudson Corp.
1 CalRptr.2d 77
Cal.App. 1 Dist.,1991.
October 25, 1991 (Approx. 12 pages)

I. FACTS

Respondent Dayton Hudson Corporation owns and operates Target Stores throughout California
and the United Staté52 Job applicants for store security officer (SSO) positions must, as a
condition of employment, take a psychological test that Target caliiPyehscreen.An

SSds main function is to observe, apprehend and arrest suspected shoplifters. An SSO is not
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amed, but carries handcuffs and may use force against a suspeciiefeefe. Target views

good judgment and emotional stability as important SSO job skills. It intends the Psychscreen to
screen out SSO applicants who are emotionally unstable, who meygpomers or employees

in jeopardy, or who will not take direction and follow Target procedures.

FN3. For convenience, the opinion refers to Dayton Hudson Corporation, doing business as
Target Stores, &¥largeto

The Psychscreen is a combination of the Minnesota Multiphasic Personality Inventory and the
California Psychological Inventory. Both of these tests have been used to screen out emotionally
unfit applicants for public safety pasihs such as police officers, correctional officers, pilots, air
traffic controllers and nuclear power plant operaf8fsThe test is composed of 704 tzdse
guestions. At Target, thesieadministrator is told to instruct applicants to answer every question.

FN4.We view the duties and responsibilities of these public safety personnel to be
substantially different from those of store security officers.

The test includs questions about an appliganeligious attitudes, such a§f] 67. | feel sure

that there is only one true religion.... [] 201. | have no patience with people who believe there is
only one true religion.... [1]] 477. My soul sometimes leaves my body.... [] 483. A minister can
cure disease by praying and putting lhand on your head.... []] 486. Everything is turning out

just like the prophets of the Bible said it would.... [{]] 505. | go to church almost every Wgek.

506. | believe in the second coming of Christ.... [{] 516. | believe in a life heredf§b78. |

am very religious (more than most people).... [1]] 580. I believe my sins are unpardonable.... [1]
606. | believe there is a God.... []]] 688. | believe there is a Devil and a Hell in afierlife.

The test includes questiotigat might reveal anpplicants sexual orientation, such d§f] 137.

| wish | were not bothered by thoughts about sex.... []] 290. | have never been in trouble because
of my sex behavior.... [] 339. | have been in trouble one or more times because of my sex
behavior.... [}66. My sex life is satisfactory.... [{] 492. | am very strongly attracted by

members of my own sex.... [1] 496. | have often wished | were a girl. (Or if you are a girl) | have
never been sorry that | am a girl.... [{] 525. | have never indulged innausyial sex practices....

[] 558. | am worried about sex matters.... [{] 592. | like to talk about sex.... [{] 640. Many of my
dreams are about sex matteFs®

FN5. Soroka challenges many different types of questions on appeal. However, we do not find it
necessary to consider questions other than those relating to religious beliefs and sexual
orientation.

An SSOs completedést is scored by the consulting psychologist firm of MavtoAllister.

The firm interprets test responses and rates the applicant on five traits: emotional stability,
interpersonal style, addiction potential, dependability and reliability, and soc@fh&ate., a
tendency to follow established rules. MatfifitAllister sends a form to Target rating the
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applicant on these five traits and recommending whether to hire the applicant. Hiring decisions
are made on the basis of these recommendations, althaugtcttimmendations may be

overridden. Target does not receive any responses to specific questions. It has never conducted a
formal validation study of the Psychscreen, but before it implemented the test, Target tested 17

or 18 of its more successful S80

Appellants Sibi roka, Susan Urry and Williamb8rcangelo were applicants for SSO positions
when they took the Psychscreen. All three were upset by the nature of the Psyaiseséens.
Soroka was hired by Target. Uérya Mormord and dArcangelo were not hired. In August

1989, Soroka filed a charge that use of the Psychscreen discriminated on the basis of race, sex,
religion and physical handicap with the Department of Fairl&ynpent and Housing.

Having exhausted their administragiremedies, Soroka, Urry an@dcangelo filed a class

action against Target in September 1989 to challenge its use of the Psychscreen. The complaint
was amended twice. The second amended compliégied that the test asked invasive

guestions that were not joblated. Soroka alleged causes of action for violation of the
constitutional right to privacy, invasion of privacy, disclosure of confidential medical

information, fraud, negligent misrepresation, intentional and negligent infliction of emotional
distress, violation of the Fair Employment and Housing Act, violati@eofions 1104nd1102

of the Labor Codeand unfair business practices. This complaint prayed for both damages and
injunctive relief.

In June 1990, Soroka moved for a preliminary injunction to prohibit Target from using the
Psychsreen during the pendency of the action. A professional psychologist submitted a
declaration opining that use of the test was unjustified and improper, resulting in faulty
assessments to the detriment of job applicants. He concluded that its use vasdated b
professional standards and that it had not been demonstrated to be reliable or valid as an
employment evaluation. For example, one of the two tests on which the Psychscreen was based
was designed for use only in hospital or clinical settiSgsoka oted that two of Targés
experts had previously opined that the Minnesota Multiphasic Personality Inventory was
virtually useless as a preemployment screening device. It was also suggested that the
Psychscreen resulted in a 61 percent rate of falseymsitithat is, that more than 6 in 10
gualified applicants for SSO positions were not hired.

Targets experts submitted declarations contesting these conclusions and favoring the use of the
Psychscreen as an employment screening device. Some Targelsdiitieved that use of this

test has increased the tjtygand performance of its SSOHowever, others testified that they

did not believe that there had been a problem with the reliability of SSO applicants before the
Psydiscreen was implemented. Tadgetice president of loss prevention was unable to link
changes in asset protection specifically to use of the Psychscreen. In rebuttalsSxp&es

were critical of the conclusions of Targeexperts. One rebuttal expert noted that some of the
intrusive, norjob-related questions had been deleted from a revised form of the test because they
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were offensive, invasive and added little to theGsestlidity.

The trial court denied Soroé&amotion to certify the class and granted Tagyetotion to deny

class certification. The court concluded that the case was not an appropriate one for certification
because of the predominantly individual nature of the claims. It found nalefailed

community of interest among class members. The court also deniedtio® because it could

not conclude that the class would be fairly and adequately represented by Soroka, Urry,
d@Arcangelo and their counsel, although it noted that counsel was extremely qualified in
employment litigation. The court stated that becauwsekats answers to the Psychscreen test

that he took had twice been made public, that disclosure would likely be an issue of substantial
import to the invasion of privacy claims at trial.

The trial court also denied Sorakamotion for prelimiary injunction. It ruled that he had not
demonstrated a reasonable probability of prevailing on the merits of the constitutional or
statutory claims at a trial. The court found that Target demonstrated a legitimate interest in
psychologically screening aligants for security positions to minimize the potential danger to its
customers and others. It also found that Té@sgatactice of administering this test to SSO
applicants was not unreasonabBléFinally, the trial court denied both parif@sotions for
summary adjudication. This appeal followeH.

ENG. The trial court did find that the test was being administered unnecessarily to some
applicants and was thus unreasonable as to those persons. The court issued a partial preliminary
injunction prohibiting Target from giving the test to those applicants whom Target had decided
did not pass a pretest threshold in the hiring process.

[1][2] First, Soroka contends that the trial court erred in not issuing a preliminary injunction. He
argueshia, contrary to the trial coui findings, he is likely to prevail on the merits of both his
constitutional and statutory claims. When a trial court decides whether to issue a preliminary
injunction, it must consider the likelihood that the plaintiffl wievail on the merits at trial. On
appeal from an order denying a preliminaryinjunction, we do not ordinarily decide the merits of
the complaint, but determine only whether the trial court abused its discretion in denying the
injunction.( Wilkinson v. Times Mirror Corp(1989) 215 Cal.App.3d 1034, 103940, 264
Cal.Rptr. 194.The appellants bear the burden of making a clear showing of #5os@alist
Workers etc. Committee v. Browh975) 53 Cal.App.3d 879, 889, 125 Cal.Rptr. 9¥%e) must
review the evidence in the light most favorable to the prevailing party, drawing all reasonable
inferences in its favoaind resolving conflicts in the evidence in favor of the trial dswtder.
(People ex rel. Gillespie v. Né1989) 209 Cal.App.3d 1066, 164P73, 257 Cal.Rptr. 778.)
Generally, courts should resolve dispositive statutory issues before reaching constitutional issues.
(Wolston v. Readés Digest Assn., In€1979) 443 U.S. 157, 16061 fn. 2, 99 S.Ct. 2701,
27032704 fn. 2, 61 L.Ed.2d 45®Rancho La Costa, Inc. v. Superior Coir980) 106
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Cal.App.3d 646, 653 fn. 4, 165 Cal.Rptd73cert. den450 U.S. 902, 101 S.Ct. 1336, 67
L.Ed.2d326.)However, as the statutory and constitutional claims before us stem from the same
alleged offensive questions and must ultimately be resolved in the trial court, we will address
both herein(1bid.)

A. Constitutional Claim

First, Soroka argues that he is likely to prevail at trial on his constitutionateighivacy claim.
The parties dispute the standard to beiadgb determine whether Tar@etwiolation of

Sorokads privacy was justified. In order to understand the various legal issues underlying this
contention, a review of the basic legal concepts that guide us is in order.

1. The Right to Privacy

[3][4] The California Constitution explicitly protects our rigbtgrivacy.( White v. Davis

(1975) 13 Cal.3d 757, 77320 Cal.Rptr. 94, 533 P.2d 22®larcon v. Murphy(1988 201

Cal.App.3d 1, 5, 248 Cal.Rptr. 2éeeCal. Corst., art. I, 8 1) Article I, section Iprovides:iAll

people are by nature free and independent and have inalienable rights. Among these are enjoying
anddefending life and liberty, acquiring, possessing, and protecting prdpeofy LeRoy notes

that this language appears in other state constitutianpursuing and obtaining safety,

happiness, and priva@fiBy this provision, California accords privacy the constitutional status

of an inalienable right, on a par with defending life and possessing progettgk v. Southern
Pacific Transportation C@¢1990) 218 Cal.App.3d 1, 15, 267 Cal.Rptr. 648t. den498 U.S.

939, 111 S.Ct. 344, 112 L.Ed.2d 3@8gVinson v. Superior Couftl987)43 Cal.3d 833, 841,

239 Cal.Rptr. 292, 740 P.2d 40Béfore this constitutional amendment was enacted, California
courts had found a state and federal constitutional right to privacy even though such a right was
not enumeried in either constitution, and had consistently given a broad reading to the right to
privacy. Thus, the elevation of the right to privacy to constitutional stature was intended to
expand, not contract, privacy right&l.(218 Cal.App.3d at pp. 167,267 Cal.Rptr. 618.)

Target concedes that the Psychscreen cotestian intrusion on the privacy rights of the
applicants, although it characterizes this intrusion as a limited one. However, even the
constitutional right to privacy does not prohiaitincursion into individual privacy. Luck v.
Southern Pacific Transportation Co., su@H8 Cal.App.3d at p. 20, 267 CRbtr. 618
[employee drug testing case]; see Ballot Pamp., Proposed Amends. to Cal. Const. with
arguments to voters, Gen. Elec. (Nov. 7, 1972) p2&Y The parties agree that a violation of
the right to privacy may be justified, but disagree about #redsrd to be used to make this
determination. At trial, Target persuaded the court to apply a reasonableness standard because
Soroka was an applicant, rather than a Target employeeWi8@eson v. Times Mirror Corp.,
supra,215 Cal.App.3d at pp. 1048052, 264 CakRptr. 194.)On appeal, Soroka and the ACLU
contend that Target must show more than reasonabéeriéss it must demonstrate a
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compelling interest to justify its use of the Psychscreen. (8égte v. Davis, supral3 Cal.3d
at pp. 775776, 120 CaRptr. 94, 533 P.2d 222uck v. Southern Pacific Transgation Co.,
supra,218 Cal.App.3d at p. 20, 267 Cal.Rptr. 618.)

2. Applicants vs. Employees

Soroka and the ACLU contend that job applicants are entitled to the protection of the compelling
interest test, just as employees are. The trial court disagmegdioying a reasonableness

standard enunciated in a decision of Division Three of this District which distinguished between
applicants and employeds/Nilkinson v. Times Mirror Corp., suprd15 Cal.App.3d 1034, 264

Cal.Rptr. 194.)

In Wilkinson, a book publisher required job applicants to submit to drug urinalysis as part of its
pre-employment physical examinatiofwilkinson v. Times Mirror Corp., suprdl5

Cal.App.3dat pp. 10371039, 264 Cal.Rptr. 194The appellate court rejected the applicants
contention that the compelling interest test should apply to determine whether the pisblisher
invasion of their privacy interests was justified unaieicle |, section 1( Id., at pp. 10461052,

264 Cal.Rptr. 194 Instead, the court fashioned and applied a lesser standard based on whether
the challenged conduct was reasonalide, at pp. 10471048, 264 Cal.Rptr. 194When setting

this standard, the most persuasive factor foitfikinson court appears to have been that the
plaintiffs were applicants for employment rather than employ®@es; individual who chooses

to seek emlpyment necessarilglso chooses to disclose certain personal information to
prospective employers, such as employment and educational history, and to allow the
prospective employer to verify that informatiofid., at p. 1048, 264 Cal.Rptr. 194 his
applicantemployee distinction was pivotal for tiéilkinson court.iSimply put, applicants for

jobs ... have a choic#hey may consent to the limited invasion of their privacy resulting from the
testing, or may decline both the test and the conditional offer of employrfientat p. 1049,

264 Cal.Rptr. 194.)

Our review of the ballot argument satisfies us that the voters did not intend to grant less privacy
protection tgob applicants than to employees. The ballot argument specifically refers to job
applicants when it states that Californidiase required to report some information, regardless of
our wishes for privacy or our belief that there is no public need fontbemation. Each time

we ...interview for a job,.. a dossier is opened and an informational profile is sketz{tallot

Pamp., Proposed Amends. to Cal. Const. with arguments to voters, Gen. Elec. (Nov. 7, 1972) p.
27, emphasis added; séalkinson v. Times Mirror Corp., suprd15 Cal.App.3d at p. 1041, 264
Cal.Rptr. 194.Thus, the major underpinning @filkinson is suspect.

Appellate court decisions predatiglkinson have also applied the compelling interest standard
in cases involving job applicants. (Séentral Valley Ch. 7th Step Foundation, Inc. v. Younger
(1989) 214 Cal.App.3d 145, 151, 1485, 262 Cal.Rptr. 49k&rrest records distributed to public
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employers]Central Valley Chap. 7th Step Foundation v. Your{@éi79) 95 Cal.App.3d 212,
237-240, 157 Cal.Rptr. 11Tarrest records distributed to public employers].) Target attempts to
distinguish these cases as ones involving public, not private, employers, but that is a distinction
without a difference in the context of the state constitutiogat to privacy. (Seeuck v.

Southern Pacific Transpation Co., supré218 Cal.App.3d at pp. 1¥9, 267 Cal.Rptr. 618.)

Private and public employers alike are bound by the terms of the privacy provisatislefl,

section 1(1d., at p. 19, 267 Cal.Rptr. 618emore v. Pod|1990) 217 Cal.App.3d 1087, 1093

1094, 266 Cal.Rptr. 28@eeRojo v. Kliger(1990) 52 Cal.3d 65, 890, 276 Cal.Rptr. 130, 801

P.2d 373see als@Vilkinson v. Times Mirror Corp., suprdl5 Cal.App.3d at pp. 1041044,

264 Cal.Rptr. 194article |, section limits private entities].)

The legislative history and the prior California law are sufficierdonvince us that no
distinction should be made between the privacy rights of job applicants and employees.
Additionally, a close examination of the rationale of \figkinson decision provides yet another
reason to depart from its rulindlilkinsonrelied, in part, on an analysis of a recent privaseca
from the California Supreme Court. §thmidt v. Supear Court(1989) 48 Cal.3d 370, 256
Cal.Rptr. 750, 769 P.2d 93the high court upheld a rule limiting residence in a private
mobilehome park to persons 25 years of age or dliderat p. 391, 256 Cal.Rptr. 750, 769 P.2d
932.)Among the various challenges rejected were constitutional claims of violafieqgsial
protection and ofifamilial privacyo

Target argues that this court has already embratidhsonds reasonableness standard and its
distinction between applicants and employeegulek v. Southern Pacific Transportation Co.,
supra,218 Cal.App.3d 1, 267 Cal.Rptr. 61Bis Division held that an employ@& termination of

a computer operator whrefused to submit to drug urinalysis conggétlia violation of the

employeés right to privacy(Id., at pp. 1524, 267 Cal.Rptr. 618Ih a footnote, we noted that
Wilkinson applied the reasonableness test in a case involving a job applidart p. 20, fn.

13, 267 Cal.Rptr. 618We distinguishedVilkinson, stating that as the plaintiff iouck was an
fiemployee, rather than a job applicant, we are satisfied that the termination of her employment
was a sufficient burden on her right to privacy to merit application of the compellingsintere
testo (1bid.) Target contends that this footnote congtisuan acceptance Wfilkinsonés
reasonableness standard and an endorsement of a privacy distinction between job applicants and
employees. We disagree. The cited language noted the holdivitkinson and found that case
factually distinguishable; it did not embrace Wékinson analysis. As we found the compelling
interest standard to apply to the employee before ugdhk, we were not required to consider

and did not determinerhether the same or a different stamdaould have applied had the

plaintiff been a job applicant. (See, elgick v. Southern Pacific Transportation Co., supta.

19, 267 Cal.Rptr. 61Bnconclusive footnotes cannot support legal conclusions].)

In conclusion, we are satisfied that any violation of the right to privacy of job applicaritbenus
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justified by a compelling interest. This conclusion is consistent with theGw@epression of
intent when they amendeuditicle I, section 10 make privacy an inalienable right and with
subsequent decisions of the California Supreme Court\{®ée v. Davis, supréal3 Cal.3d at

p. 775, 120 Cal.Rptr. 94, 533 P.2d 2PAck v. Southern Pacific Transportation Co., Sugds§
Cal.App.3d at p. 20, 267 Cal.Rp&18[employee drug testing case]; see also Ballot Pamp.,
Proposed Amends. to Cal. Const. with arguments to voters, Gen.Elec. (Nov. 7, 197228p. 27

3. Nexus Requirement

Soroka and the ACLU also argue that Target has not demonstratéd Bgtchscreen questions

are jobrelated i.e., that they provide information relevant to the emotional stability of its SSO
applicants. Having considered the religious belief and sexual orientation questions carefully, we
find this contentiorequally persuasive.

Although the state right of privacy is broader than the federal right, California courts construing
article 1, section have looked to federal precedents for guidance. (Seel.edl.yv. Southern

Pacific Transportation Co., supil8 Cal.App.3d at pp. 223, 267 Cal.Rptr. 618nder the

lower federal standard, employees may not be cdetptd submit to a violation of their right to
privacy unless a clear, direct nexus existsveen the nature of the emplogeeluty and the

nature of the violatior(.Id., at p. 24, 267 Cal.Rptr. 618Ne are satisfied that this nexus
requirement applies with even greater force umadicle I, section 1

Again, we turn to the votés interpretation oarticle |, section 1The ballot argumerthe only
legislative history for the privacy amendmespecifically states that one purpose of the
constitutional right to privacy is to prevent busines$esn collecting ..unnecessary

information about us.a(White v. Davis, supral3 Cal.3d at p. 774, 120 Cal.Rptr. 94, 533 P.2d
222,emphasis added; s@élkinson v. Times Mirror Corp., suprd15 Cal.App.3d at p. 1040,

264 Cal.Rptr. 194t also asserts that the right to privacy woigddeclude the collection of
extraneou®r frivolous informationo (Ballot Pamp., Proposed Amends. to Cal. Const. with
arguments to voters, Gen. Elec. (Nov. 972) p. 28, emphasis added.) Thus, the ballot language
requires that the information collectedrressaryo achieve the purpose for which the
information has been gathered. This language convinces us that the voters intended that a nexus
requirement agdp.

The California Supreme Court has also recognized this nexus requirement. When it found that
public employees could not be compelled to take a polygraph test, it criticized the questions
asked as both highly personal and unrelated to any employmess. 8ed_ong Beach City
Employees Assn. v. City of Iny Beach(1986) 41 Cal.3d 937, 945, 227 Cal.Rptr. 90, 719 P.2d
660.)1t found that a public employer may require its workers to ansa@equestions, but only
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those that specifically, directly and narrowly relate to the performance ainhleyeds official
duties.(ld., at p. 947, 227 Cal.Rptr. 90, 719 PE&RD.) This nexus requirement also finds support

in the seminal case from our high court on the right to privacy, which characterizes as one of the
principal mischiefs at whichrticle |, section Ivas directedithe overbroadcollection ... of
unnecessary personal information.(.White v. Davis, suprdl,3 Cal.3d at p. 775, 120 Cal.Rptr.

94, 533 P.2d 222mplasis added.) If the information Target seeks is notghdited, that

collection is overbroad, and the information unnecessary.

Wilkinson attempted to address this nexus requirement butritdgion is inconsistent with

federal law, which affords less protection than that provided by the state constitutional privacy
amendmentWilkinson held that an employer has a legitimate interest in not hiring individuals
whose drug abuse may render them unable to perform their job responsibilities in a satisfactory
manner(Wilkinson v. Times Mirror Corp., supr@15 Gal.App.3d at p. 1053, 264 Cal.Rptr.
194.)Federal courts have held that this sort of generalized justification is not sufficient to justify
an infringement of an employ&eFourth Amendment rights. (SBational Federation of Federal
Employees v. Cheng{.C.Cir.189) 884 F.2d 603, 614ert. den493 U.S. 1056, 110 Gt.

864, 107 L.Ed.2d 9484armon v. ThornburgfD.C.Cir.1989) 878 F.2d 484, 49€ert. densub
nom.,Bell v. Thornburgh493 U.S. 1056, 110 S.Ct. 865, 107 L.Ed.2d & alsd.uck v.

Southern Pacific Transportation Co., su@E Cal.App.3d at p. 23, 267 Cal.Rptr. 618this
justification is insufficient to satisfy a lesser Fourth Amendment test, then it cannob pstes

under the more stringent compelling interest test. {&eat p. 24, 267 Cal.Rptr. 618.)

4. Application of Law

Target concedes that the Psychsciagmdes on the privacy interests of its job applicants.
Having carefully considered/ilkinson, we find its reasoning unpersuasive. As it is inconsistent
with both the legislative history @irticle |, section land the case law interpreting that provision,
we decline to follow it. Under the legisha# history and case law, Tar@eintrusion into the
privacy rightsof its SSO applicants must be justified by a compelling interest to withstand
constitutional scrutiny. Thus, the trial court abused its discretion by committing an error of law
applying the reasonableness test, rather than the compelling interé8€test.

EN8.We note that the trial court, faced with a single appellate case setting out the standard to be
applied to a privacyiglation alleged by a job applicant, did what it had tatdapplied that

case. Trial courts must accept the law as declared by appeliats. It is not a trial cou

function to attempt to overrule decisions of a higher cquxtito Equity Sales, Inc. v. Superior
Court(1962) 57 Cal.2d 450, 455, 20 Cal.Rptr. 321, 369 P.2d 8iinever, as an appellate

court, we are not compelled to apply the law as interpreted by a court of equivaselttion if

we find that couid reasoning unpersuasive.

[8] While Target unqueginably has an interest in employing ermatlly stable persons to be
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SSGs, testing applicants about their religious beliefs and sexual orientation does not further this
interest. (Seé&uck v. Southern Pacific Transportation Co., su@fs Cal.App.3d at p. 23, 267
Cal.Rptr. 618.)0 justify the invasion of iwacy resulting from use of the Psychscreen, Target
must demonstrate a compelling interest and must establish that the test servetadgidb

purpose. In its opposition to Sor@kamotion for preliminary injunction, Target made no

showing that a persé@nreligious beliefs or sexual orientation have any bearing on the emotional
stability or on the ability to perform an S&Qob responsibilities. It did no more than to make
generalized claims about the Psychsateeslationship to emotional fithess awndassert that it

has seen an overall improvement in SSO quality and performance since it implemented the
Psychscreen. This is not sufficient to constitute a compelling interest, nor does it satisfy the
nexus requirement. Therefore, Tagahquiry into tke religious beliefs and sexual orientation of
SSO applicants unjustifiably violates the state constitutional right to pri¥8&oroka has
established that he is likely to prevail on therits of his constitutional claims.

B. Statutory Claims

Soroka also contends that he is likely to prevail on the merits of his statutory claims. He makes
two statutory claim@ne based on the Fair Employment and Housing Act (FEHA) and another
based on the Labor Code. As we have already found that portions of the Psychscreen as
administered to Targé&t SSO applicants violate the constitutional right to privacy, it is not
necessary for us to address the statutory issues to resolve the questhethef the preliminary
injunction should issue. However, for the benefit of the trial court at the later trial, we will
address these statutory claims.

1. Fair Employment and Housing Act

[9] Soroka contends that the trial court abused its discretion by concluding that he was unlikely
to prevail on his FEHA claims. These claims are based on allegations that the questions require
applicants to divulge information about their religious belilfsts ruling on Sorok@& motion

for summary adjudication, the trial court found that he did not establish that &argetg

decisions were based on religious beliefs, nor that the questions asked in the Psychscreen were
designed to reveal such beliefs.

In California, an employer may not refuse to hire a person on the basis of his or her religious
beliefs. Gov.Code, 8§ 1294Gubd. (a); se€&ov.Code, 8§ 1292)Likewise, an employer is
prohibited from making any nejeb-related inquiry that expressadirectly or indirectly, any
limitation, specification, or discrimination as to ... religious creédGov.Code, 8§ 1294Gubd.

(d).) FEHA guidelines providénait an employer may make any preemployment inquiry that does
not discriminate on a basis enumerated in FEHA. However, inquiries that identify an individual
on the basis of religious creed are unlawful unless pursuant to a permissible d€feinSedé

94|Page


http://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1990041440&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=227&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1990041440&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=227&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/result/documenttext.aspx?sv=Split&service=Find&fcl=False&findtype=Y&rlti=1&cnt=DOC&cxt=DC&rlt=CLID_FQRLT292812249&rs=WLW7.09&ss=CNT&fn=_top&n=1&mt=LawSchoolPractitioner&vr=2.0&rp=%2fFind%2fdefault.wl&serialnum=1991176399&db=3484&docsample=False#B01091991176399#B01091991176399
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=CAGTS12940&db=1000298&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=CAGTS12920&db=1000298&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=CAGTS12940&db=1000298&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=2CAADCS7287.3&db=1000937&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner

Fall 2020

Regs., tit. 2, § 7287,3ubd. (b)(1); se€ov.Code, § 1292DPJobrelatedness is an affirmative
defense(SeeCal.Code Regs., tit. 2, 8§ 7286stibd. (c).)A means of selection that is facially

neutral but that has an adverse impact on persons on the basis of religious creed is permissible
only on a showing that the selection process is sufficiently related to an essential function of the
job in question tavarrant its use.d., 8 7287.4, subd. (e); s&vov.Code, 8§ 1292)

The trial court committed an error of law when it found that questions siitless$ sure that
there is only one true religianfiEverything is turning out just like the prophets of the Bible said
it would,0 andfil believe in the saand coming of Christwere not intended to reveal religious
beliefs. Clearly, these questions were intendéd &md did inquire about the religious beliefs
of Targefs SSO applicants. As a matter of law, these questions constitute an inquiry that
expressg afispecification [of a] religious creaul(Gov.Code, 82940 subd. (d).)

Once Soroka established a prima facie case of an impermissible inquiry, the burden of proof
shifted to Target to demonstrate that the religious beliefs questions westgtau. (See
Gov.Code, 8 1294Gubd. (d) [improper questions are not-jelated];Cal.Code Regs., tit. 2, 88
7286.7 subd. (c), 7287.4, subd. (e); see &sa.Code, 8§ 50(defendant has burden of proof of
each facessential to defense asserted].) As we have already determined, Target has not
established that the Psyieeds questions about religious beliefs have any bearing on that
applicanés ability to perform an SS® job responsibilities. (See pt. 1.A.4nte.) Therefore,
Soroka has established the likelihood that he will prevail at trial on this statutory"&t&im.

FN10.Soroka also challenges questions relating to physical handicaps or conditions. As we find
that use of the Psysbreen violates FEHA regulations against questioning about an apslicant
religious beliefs, we need not address these additional claims of error.

2. Labor Code Sections 11@Ghd1102

Soroka also argues that the trial court abused its discretion by condiualirige was unlikely to

prevail on his claims based eactions 110And1102 of the Labor Codé& he trialcourt found

that Soroka did not establish that the questions asked in the Psychscreen are designed to reveal
an applicarts sexual orientation. It also found that Soroka did not establish that &angatg
decisions are made on the basis of seatiahtation.

Under California law, employers are precluded from making, adopting or enforcing any policy
that tends to control or direct the political activities or affiliations of employeab.Code, §

1101, subd. (b).) Employers are also prohibited from coercing, influencing, or attempting to
coerce ornfluence employees to adopt or follow or refrain from adopting or following any
particular line of political activity by thegening a loss of employmenid( 8 1102) These

statutes have been held to protect applicants as well as empl@y@esaw Students Assn. v.
Pacific Tel. & Tel. Co(1979) 24 Cal.3d 458, 487, fn. 16, 156 Cal.Rptr. 14, 595 P.2d 592.)
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[10] Labor Code sections 11@hd1102protect an employée fundamental right to engage in
political activity without employer interferencéGay Law Students Assn. Pacific Tel. & Tel.

Co., supra24 Cal.3d at p. 487, 156 Cal.Rptr. 14, 595 P.2d SB#e)istruggle of the

homosexual community for equal rights, particularly in the field of employment, must be
recognized as a political activity(ld., at p. 488, 156 Cal.Rptr. 14, 595 P.2d 59hégsestatutes

also prohibit a private employer from discriminating against an employee on the basis of his or
her sexual orientation. (S8 Ops.Cal.Atty.Gen. 80, 82 (1986)

The trial court committed an error of law when it determined that Psychscreen questioss such

Al am very strongly attracted by members of my owrosere notintended to reveal an

applicané sexual orientation. On its face, this question directly asks an applicant to reveal his or
her sexual orientation. One of the five traits that TargettheeBsychscreen to determine is
fisocializationp which it defines agthe extent to which an individual subscribes to traditional
values and mores and feels an obligation to act in accordance witld Bensons who identify
themselves as homosexuals rbaystigmatized alwilling to defy or violat® these norms,

which may in turn result in an invalid test.

As a matter of law, this practice tends to discriminate against those who express a homosexual
orientation. (Seéab.Code, 8§ 11Q} It also constitutes an attempt to coerce an applicant to

refrain from eypressing a homosexual orientation by threat of loss of employmenid(S&e

1102) Therefore, Soroka has established that he is likely to prevail at trial on this statutory basis,
as wellFNLL

Lewis v. Heartland Inns of America, L.L.C591 F.3d 1033 (8 Cir. 2010)
Before LOKEN, Chief Judge, MURPHY and BYE, Circuit Judges.
MURPHY, Circuit Judge.

Alleging that she lost job she had done well, solely because of unlawful sex
stereotyping, Brenna Lewis brought this action for sex discrimination and retaliation
against her former employer Heartland Inns of America, its Director of Operations and its
Human Resource Directéeollectively Heartland) based on Title VII and state law. The
district court granted summary judgment to Heartland. We reverse and remand.

Heartland Inns operates a group of hotels, primarily in lowa. Brenna Lewis began work
for Heartland in July 206 and successfully filled several positions for the chain for a
year and a half before the actions at issue here. She stattednéght auditor at

Heartlands Waterloo Crossroads location; at that job she worked at the front desk from
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11:00 p.m. to 7:0 a.m. There were also two other shiftsfiguest service

representatives the A shift from 7:00 a.m. to 3:00 p.m. and the B shift from 3:00 p.m. to
11:00 p.m. Lewi8manager at Waterloo Crossroads, Linda Gaowelstified that Lewis

fidid her job welb and that she had requested a pay raise for her. Heartland recorded two
merit based pay raises for Lewis. The record also indicates that Gowdy received a
customer comment praising Lewis.

On or about December 7, Z)A_ewis began working various part time front desk shifts
at Heartland Inns located near Des Moines, including at Ankeny and Altoona. At both
locations she was valued by her direct supervisors. Her manager at the Altoona hotel,
Jennifer Headington, tegefl that Lewisimade a good impressiorg.$he offered her a
full time night auditor position after receiving telephone permissiom Barbara

Cullinan, Heartlan@ Director of Operations. Lori Stifel, Levdimanager at the Ankeny
hotel, testified in hedeposition that Lewis did figreat jolo in Ankeny, it into the

[front desk] position really welland was well liked by customers. Stifel received
permission over the phone from Cullinan on December 15 to offer Lewis a full time A
shift position. NeitheHeadington nor Stifel conducted an interview of Lewis before
extending their offers, and the record does not reflect that Cullinan ever told them a
subsequent interview would be necessary. Lewis accepted the offer for the A shift at
Ankeny and began traimg with her predecessor, Morgan Hammer. At the end of
December 2006 Lewis took over the job.

Lewisbpositive experience at Heartland changed only after Barbara Cullinan saw her
working at the Ankeny desk. As the Director of Operations, Cullinan hadnsibgiy

for personnel decisions and reported directly to the general partner of Heartland. She had
approved the hiring of Lewis for the AnkeAyshift after receiving Stifé positive
recommendation. After seeing Lewis, however, Cullinan told Stif¢lstiewas not sure
Lewis was agood fitd for the front desk. Cullinan called Stifel a few days later and
again raised the subject of Le@appearance. Lewis describes her own appearance as
fislightly more masculine,and Stifel has characterized itf@s Ellen DeGeneres kind of
look.0 Lewis prefers to wear loosetfitg clothing, including me@ button down shirts
and slacks. She avoids makeup and wore her hair short at the time. Lewis has been
mistaken for a male and referred tafiesmboyisho

Cullinantold Stifel that Heartlanéitook two steps backwhen Lewis replaced Morgan

Hammer who has been described as dressing in a more stereotypical feminine manner. As
Cullinan expressed it, Lewis lacked tlididwestern girl lookd Cullinan was heard to

boast @out the appearance of women staff members and had indicated that Heartland
staff should béipretty o a quality she considered especially important for women

working at the front desk. Cullinan also had advised a hotel manager not to hire a
particular apptant because she was not pretty enough. The front desk jotipties in
Heartlands personnel manual does not mention appearance. It states only that a guest
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service representativic]reates a warm, inviting atmospheémand performs tasks such as
relaying information and receiving reservatiof1

FN1. Heartland has not tried to suggest that thé&Midwestern girl look 6 or

prettiness were bona fide occupational qualifications for its clerk job, as might
conceivably be the case with the cheerleaders referenced in the dissent. Such an
affirmative defense requires proof that the qualification isfinecessary to the normal
operation of that particular business or enterprise[.Jo 42 U.S.C.8 2000e2(e)(1). For
example,fifemale sex appealis not a bona fide occupational qualification for flight
attendants and ticket agents. See Wilson v. Southwest Airlines Co., 517 F.Supp. 292
(N.D.Tex.1981).

In her conversation with Stifel about Brenna Lewis, Cullinan ordered Stifel to move
Lewis back to the overnight shift. Stifel refused because Lewis had beemnfidoing
phenomenal job at the front desk[The following week, on January 9, 2007, Cullinan
insisted that Lori Stifel resign. Around this time, Heartland informed its general managers
that hiring for the front desk position would require a second interview. Video equipment
was also purchased to enable Culirmat Kristi Nosbisch, Heartlaiisl Human Rgource
Director, to see an applicant bef@dending any offer. When Lev@rmer manager at
Altoona, Jennifer Headington, raised a question about the new arrangements, Cullinan
answered thdih]otels have to have a certain personification and appeadanc

Cullinan met with Brenna Lewis on January 23, 2007. At this point Lewis had held the
front desk job fo nearly a month after Cullin@rinitial approval of her hire for the

position. The record contains no evidence of any customer dissatisfactidrewithor

her service. Nevertheless, Cullinan told Lewis at the meeting that she would need a
second interview in order ficonfirm/endorséher A shift position. Lewis was aware

from Lori Stifel of what had been said about her appearance, and she grtitastether

staff members had not been required to have second interviews for the job. Lewis told
Cullinan that she believed a second interview was being required only because she lacked
the fiMidwestern girl lookd She questioned whether the interview \eagful, and she

cried throughout the meeting.

Cullinan wanted to know who had told Lewis about the comment and asked whether it
was Lori Stifel. Thereafter Cullinan talked about the need for new managers when
revenue is down like in Ankeny, where Stifehs the manager. Lewis responded that
recent policy changes by Heartland, including bans on smoking and on pets, might
explain the loss in revenue. Cullinan then encouraged Lewis to share more of her views
about the new policies and took notes on whatssige Three days later, Lewis was

fired.
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Lewis does not challenge Heartl@mafficial dress code, which imposes comparable
standards of professional appearance on male and female staff members, and her
termination letter did not cite any violation of deess code. The theory of her case is that
the evidence shows Heartland enforced a de facto requirement that a female employee
conform to gender stereotypes in order to work the A shift. There was no such
requirement in the compadsywritten policies.

In its termination letter to Lewis, Heartland asserted that shéthart[ed] the

proposed interview procedurand exhibite fAhost[ility] toward Heartlan@ most recent
policies[.]o Lewis denies those charges and denies that those were the real reakens fo
discharge. There were no customer complaints about paiformance as a desk clerk.

Nor had there been any disciplinary action against her before she was fired. Lewis asserts
that Heartland terminated her for not conforming to sex stereotypeoatehds that this
conduct violated Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq., and
the lowa Civil Rights Act of 1965 (ICRA), lowa Code § 216.1 et seq.

Heartland was not entitled to prevail on summary judgment unless ieghtwat plaintiff
Brenna Lewis had not produced direct or circumstantial evidence which could reasonably
support an inference of discrimination. Griffith v. City of Des Moines, 387 F.3d 733, 736
(8th Cir.2004). Title VII prohibits an employer froidiscrimnat[ing] against any

individual with respect to his compensation, terms, conditions, or privileges of
employment, because of ... sex{42 U.S.C. § 200062(a)(1) (emphasis added).
Discrimination occurs when séwas a motivating factor for any employnigmactice,

even though other factors also motivated the pracdtideat § 2000€2(m). Lewis agrees
with Heartland that the burden shifting framework of McDonnell Douglas Corp. v.
Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973), applies yaeatied

viability of Heartlands summary judgment motion.

To make a prima facie case under the McDonnell Douglas framework, Lewis had to
show thaf(1) she was a member of the protected group; (2) she was qualified to perform
the job; (3) she suffered adverse employment action; and (4) circumstances permit an
inference ofdiscriminationd Bearden v. Ird Paper Co., 529 F.3d 828, 831 (8th

Cir.2008). Such a showing creates a presumption of unlawful discrimination, requiring
Heartland to produce a legitate nondiscriminatory reason for its employment action. Id.
at 83132. The burden then returns to Lewis to prove that Heatdgrdffered reason

for firing her is pretextual. 1d. at 832. The parties agree that BeéG#A and federal

claims are analytically indistinguishable. See Quick v. Donaldson Co., 90 F.3d 1372,
1380 (8th Cir.1996).

Among the authorities relied on by LewisHace Waterhouse v. Hopkifj490 U.S. 228,
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109 S.Ct. 1775, 104 L.Ed.2d 268 (1989), véhitre Supreme Court decided that sex
stereotyping can violate Title VII when it influences employment decisions. Well before
Price Waterhousehowever, courts had found sex specific impositions on women in
customer service jobs such as this one illegallafions of Title VIl occurred where a
female lobby attendant was terminated for refusing to wear a sexually provocative
uniform, seeEEOC v. Sage Realty Corp07 F.Supp. 599, 66508 (S.D.N.Y.1981),
where only women employees were compelled to weaoums,seeCarroll v. Talman
Fed. Sav. & Loan Ass of Chic, 604 F.2d 1028 (7th Cir.1979), and where only female
flight attendants were required to wear contact lenses instead of glasdesdfeee.
Northwest Airlines, In¢ 366 F.&pp. 763, 790 (D.D.Q973), affd in part, vacated and
remanded in part on other grounds, 567 F.2d 429 (D.C.Cir.1976). In a more recent
example in the Ninth Circuit, an airline policy requiring female flight attendants to be
comparatively thinner than male attendants was falisatiminatory. Se&rank v.

United Airlines, Inc, 216 F.3d 845, 855 {SCir. 2000).

In Price Waterhouse, where a female senior manager was denied partnership, partners
involved in their decision had referred to lasfidmacha@d and in need ofica couse at

charm school[d 490 U.S. at 235, 109 S.Ct. 1775. She was advisedagicome a

partner she shoul@valk more femininely, talk more femininely, dress more femininely,
wear makeup, have hehair styled, and wear jeweld.ld. Such stereotypicalttitudes
violate Title VII if they lead to an adverse employment decision. Id. at 251, 109 S.Ct.
1775; id. at 259, 109 S.Ct. 1775 (White, J., concurring); id. ai737209 S.Ct. 1775
(O&Connor, J., concurringl.he Price Waterhouse pluralisyunderstading that an

employer might escape liability by showing that it would have made the same decision
even without a discriminatory motive is no longer permissible because Congress
provided otherwise, see 42 U.S.C. § 20Q0m), but the Coué conclusion thaTitle VII
prohibits sex stereotyping endures. Like the plaintiff in Price Waterhouse, Lewis alleges
that her employer found her unsuited for her job not because of her qualifications or her
performance on the job, but because her appearance did notrtantipdts preferred
feminine stereotype.

Other circuits have upheld Title VII claims based on sex stereotyping subsequent to Price
Waterhouse. See, e.g., Chadwick v. WellPoint, Inc., 561 F.3d 38 (1st Cir.2009); Back v.
Hastings On Hudson Union Free SBhst., 365 F.3d 107 (2d Cir.2004); Smith v. City of
Salem, Ohio, 378 F.3d 566 (6th Cir.2004); Nichols v. Azteca Rest. Enters., Inc., 256 F.3d
864 (9th Cir.2001). These cases are instructive heptdeke dissed unexplained

charge that similar reliax@ on Price Waterhousefignwarranted[g

The Sixth Circuis Smith case concerned a fire fighter who was born male but
subsequently came to identify as a woman. 378 F.3d at 568. When hditueggoress a
more feminine appearartcat work, he was told by colleagues that he was not
fimasculine enoughp]id. at 572 His superiors thefdevise[d] a plaato terminate him,
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including an order that he submit to multiple psychological evaluations. Id. #©%68

he did not conss, fithey could terminate Smitkh employment on the ground of
insubordinatioro Id. at 569.Lewis similarly alleges that Heartland imposed a second
interview and then used her objection to it against her when its real reason for terminating
her was because she lackediihgdwestern girl look and was not pretty enough to

satisfy Cullinan. As ta Sixth Circuit concluded in Smith, an adverse employment

decision based ofigender norconforming behavior and appearadceimpermissible

under Price Waterhouse. Id. at 574

Likewise, in Chadwick, the Fit<ircuit found a decisionmalk@&rexplanatia why the
plaintiff had not received a promotion evidence that the decision was motivated by an
illegal sex stereotype that women would prioritize child care responsibilities over paid
employment. Chadwick, 561 F.3d at 42 gwibur young children she hd@doo much on
her platé); see also id. at 44.

The Second Circuit similarly concluded in Back that the statement that a mother who
reeived tenuréidvould not show the same level of commitment [she] had shown
because [she] had little ones at héiihowed discriminatory intent in the tenure

decisiono Back, 365 F.3d at 120. The Seventh Circuit found remarks characterizing
conduct of a wman employee a&youie being a blond[e] again toda§probative of

sex discrimination in Lust v. Sealy, Inc., 383d580, 583 (7th Cir.2004). Cullinds

criticism of Lewis for lack ofiprettinesé and thefiMidwestern girl loolk before

terminating her may also be found by a reasonable factfinder to be evidence of wrongful
sex stereotyping.

The district courtecognized that sex stereotyping comments may be evidence of
discrimination. Lewis v. Heartland Inns of Am., LLC, 585 F.Supp.2d 1046, 1059
(S.D.lowa 2008). The focus of its decision was the mistaken view that a Title VII
plaintiff must produce evidence trghe was treated differently than similarly situated
males. Our court has explicitly rejected that premise. Young v. Waemiinson Co.,

152 F.3d 1018, 1022 (8th Cir.1998). Other circuits have reached the same conclusion.
See, e.g., Back, 365 F.3d atli Bryant v. Aiken Red Med. Ctrs. Inc., 333 F.3d 536,

545 (4th Cir.2003).

The Supreme Court has stated fiijghe critical issuein a sex discrimination case is
fwhether members of one sex are exposed to disadvantageous terms or conditions of
employment to which members of the other sex are not expa3edale v. Sundowner
Offshore Servs., Inc., 523 U.S. 75, 80, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998), quoting
Harris v. Forklift Sys., Inc., 510 U.S. 17, 25, 114 S.Ct. 367, 126 L.Ed.2d 295 (1993)
(Ginsburg, J., concurring). Neither these cases nor other Supreme Court precedents
compel a woman alleging sex discrimination to prove that men were not subjected to the
same challenged discriminatory conduct or to show that the discrimination affected
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anyone other than herself. As the Sixth Circuit succinctly st&faifter Price

Waterhouse, an employer who discriminates against women because, for instance, they
do not wear dresses or makeup, is engaging in sex discrimination because the
discrimination vould not occur but for the victigs sexo Smith, 378 F.3d at 574

(emphasis added).

Oncale illustrates how an employee may prove an adverse employment action because of
sex without evidence that employees of the opposite sex were treated differentlg. Oncal
was part of an eight man ship crew. Oncale, 523 U.S. at 77, 118 S.Ct. 998. Oncale could
not show any female crew were treated differently since there were none. Evidence that
he had been sexually harassed was nevertheless sufficient to support MH €iden

because the harassment was because of his sex. As the Court exjitamgayative

evidence about how [an] alleged harasser treated members of bothis@xdg one
flevidentiary routéto prove discrimination, but a harassdisexspecific anl derogatory

terms can do the same. Id. at-8Q, 118 S.Ct. 998; see also Quick, 90 F.3d at /38

As in Oncale, Lewis need only offer evidence that she was discriminated against because
of her sex. Tie question is whether Cullindnrequirements thatdwis befiprettydo and

have theiMidwestern girl look were because she is a woman. A reasonable factfinder
could find that they were since the terms by their nature apply only to women.

Cullinan was a primary decisionmaker with authority to hire and firel@yees. While
several individuals also took part in the decision to termibewds, they relied on

Cullinans description of her January 23, 2007 conversation with Lewis. Cullinan
consistently indicated that female front desk workers mugpiatty 0 and she criticized
Lewisblack of thefiMidwestern girl look in the same conversation in which she ordered
Stifel to move Lewis back to the night audit. Cullinan authorized Stifel to hire Lewis over
the phone, but demandedi@nfirm/endorseinterview onceshe saw Lewid

ftomboyistd appearance. She demanded SBfedsignation after she refused to remove
Lewis from her position.

Evidence that Heartladsl reason for the termination were pretextual include the fact that
Lewis had a history of good perfornwnat Heartland. She had no prior disciplinary

record and had received two merit based pay raises. The two individuals who supervised
her during the majority of her employment at Heartland both stated that they had no
problem with her appearance, and asteone customer had never seen customer service
like that Lewis had provided. On this record, a factfinder could infercaiimatory

motive in Heartlan& actions to remove Lewis.

On the record here, a reasonable fadér could disbelieve Heartlafgdproffered reason
for terminating Lewis. Heartland asserts that it fired Lewis because of the January 23
meeting when Cullinan informed her that she would need to submit to a second
interview. Lewis and Cullinan, the only two individuals in the room,rpgrthe
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encounter in starkly different terms. On summary judgment we must construe the
conversation in the light most favorable to Lewis, however. Lewis denies that she
expressed hostility to Heartla@sgolicies or spoke in a disrespectful way or took an
argumentative stance or refused to participate in a second interview. It is also relevant
that the meeting occurred after Cullinan had given Stifel the understandinif_thaisd
appearance ... was not what [she] wanted on the frond daskafter Stifehad shared

that discussion with Lewis.

Shortly after Cullinafs conversation with Stifel about LeWweppearance, Heartland
procured video equipment so that Cullinan or Nosbisch dosfekect a front desk
applicanés look before any hiringHeartlands termination letter to Lewis only relied on
the January 23 meeting she had with Cullinan. Only later did Heartland allege poor job
performance would justify her termination. Lewis asserts further that Heartland did not
follow its own written temination procedure, which includes assessing the empoyee
previous disciplinary record (Lewis had none) and conducting an investigation before
making the termination decision. Kristi Nosbisch, Heartiarejual employment officer
responsible for directoinvestigations of employment discrimination, knew that isew
had complained that Cullin@requirements were illegal, but she nonetheless relied on
CullinanG account of their meeting without asking Lewis for her own.

At this stage of the case, the gtien is not whether Lewis will prevail on her claim but
rather whether she has offered sufficient evidence from which a reasonable factfinder
could find that she was discriminated against because of her sex. We conclude that she
has, forfian employer whaliscriminates against women because ... they do not wear
dresses or makeup, is engaging in sex discrimination because the discrimination would
not occur but for ta victimé sexo Smith, 378 F.3d at 574. Companies may not base
employment decisions for jolssich as LewiSon sex stereotypes, just as Southwest
Airlines could not lawfully hire as flight attendants only young, attracfielearming
womenfdressed in high boots and kasnts [.p Wilson, 517 F.Supp. at 294, 295
(quotation omitted). As the Supne Court statedjwe are beyond the day when an
employer could evaluate employees by assuming or insisting that they matched the
stereotype associated with their groupP}ice Waterhouse, 490 U.S. at 251, 109 S.Ct.
1775.

LOKEN, Chief Judge, dissenting

| respectfully dissent. Apparently, the majority would hold that an employer violates Title
VIl if it declines to hire a female cheerleader because she is not pretty enough, or a male
fashion model because he is not handsome enough, unless the empglogs!tipe

affirmative defense that physical appearance is a bona fide occupational qualification.
Like the district court, | conclude this is an unwarranted misreading of the plurality and
concurring opinions in Price Waterhouse v. Hopkins, 490 U.S. 28851XTx. 1775, 104
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L.Ed.2d 2681989). In my view, an employ@&r decision tdiire or fire based on a
persofds physical appearance is not discriminafibacause of ... sexunless it is a
pretext for disadvantaging women candidates, as the trial court iioirdte
Waterhouse v. Hopkins. As there is no evidence of that here, | would affirm for the
reasms stated in the district coGtpersuasive and thorough Order on Motion for
Summary Judgment dated November 13, 2008.

LOWE V. ATLAS LOSGISTICS, INC.

ORDER
AMY TOTENBERG, District Judge

Atlas Logistics Group Retail Services (Atlanta), LLC (iAtlaso) operates warehouses for the
storage of products sold at a variety of grocery stores. So one could imagine A@as
frustration when a mystery employee began habitually defecating in one of its warehouses.
To solve the mystery of the devious defecator, Atlas requested some of its employees,
including Jack Lowe and Dennis Reynolds, to submit to a cheek swab. The cheek cell
samples were tha sent to a lab where a technician compared the cheek cell DNA to DNA
from the offending fecal matter. Lowe and Dennis were not a match. With the culprit
apparently still on the loose, Lowe and Dennis filed suit under the Genetic Information
Nondiscrimination Act (RGINA 0), 42 U.S.C. § 2000ff et seq., which generally prohibits
employers from requesting genetic information from its employees.

The matter is before the Court on the partie6Crosg Motions for Summary Judgment The
legal question before the Couris whether the information requested and obtained by Atlas
wasfigenetic informationo covered by GINA. For the reasons that follow, the Court
concludes that it is. Thus, the Court GRANTS PlaintiffMotion for Partial Summary
Judgment and DENIES Defendanis Motion for Summary Judgment.

Il. FACTUAL BACKGROUND

Atlas provides longhaul transportation and storage servwces for the grocery industry.As
part of its services, Atlas maintains warehouse facilities to store grocery items which are
then distributed to grocery retailers. Beginning in 2012, an unknown number of Atlas
employees began defecating in Atlés Bouldercrest Warehouse. The defecations occurred
numerous times and necessitated the destruction of grocery products on aas¢ one
occasion.

Atlas attempted to remedy the defecation issue by asking its Loss Prevention Manager, Don
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Hill, to conduct an investigation. Mr. Hill began his investigation by comparing employee
work schedules to the timing and location of the defecation episodes in orderdreate a list
of employees who may have been responsible. Plaintiffs Jack Lowe and Dennis Reynolds
were two of the employees Mr. Hill identified.

Once Mr. Hill created the list of potential suspects, he hired Speckin Forensic Labratories
(ASpeckin Lab) to assist in the investigation. Hill retained Speckin Labs to perform a
comparison of buccal swab samples to the fecal matter collected in the Warehouse. Atlas
requested that the results of the comparison be transmitted to Atlas.

In order to perform the comparison, Speckin Labs suggested using Short Tandem Repeat
analysis iISTR analysi®). STR analysis compares samples by analyziifigenetic spacers

at various sites.fiGenetic spacers are the space between an individué genes and vary
drastically from person to person. STR analysis can be used to compare DNA from one
sample to another for identification purposes. STR analysis cannot, however, determine an
individual &s propensity for disease or disorder.

SpeckinLabs sent Dr. Julie Howenstine to the Warehouse in October 2012 to collect buccal
swab samples from Lowe and Reynoldé.owe and Reynolds providedsamples to Dr.
Howenstine, who then sent the samples to GenQuest DNA Analysis Laboratory
(AGenQuesb) via anintermediary, Semen and Sperm Detection, Inc.

Dr. Howenstine requested that GenQuest use the PowerPlex 21 SystdéiaqwerPlex 2D) to
perform the STR analysis of Lowés and Reynoldgs buccal swab samples. The PowerPlex
21 measures the length of spaces baten two genes at twenty chromosome spaces to
compare various DNA samples. The PowerPlex 21 produces an electropherogram, which
graphs the PowerPlex 2@s analysis of DNA samples.

After performing the PowerPlex 21 analysis on Low& and Reynoldés DNA sanples,
GenQuest sent Dr. Howenstine the electropherogram with the PowerPlex 21 analysis
findings. Using the data provided in the electropherogram, Dr. Howenstine compared the
DNA samples of Lowe and Reynolds to the DNA of the fecal matter and determinedath
neither Lowe nor Reynolds were the culprits. Dr. Howenstine documented this mismatch in
a letter to Mr. Hill on October 22, 2012.

On March 27, 2013, Lowe and Reynolds filed charges of discrimination with the Equal
Employment Opportunity Commission IEEOCO). The Plaintiffs alleged that Atlas
violated the Genetic Information Nondiscrimination Act, 42 U.S.C. § 2000ff et seq.
(AGINA 0) because Atlas illegally requested and required them to provide their genetic
information and illegally disclosed their genéc information. The EEOC dismissed Lowés
and Reynoldss charges against Atlas on April 24, 2013. Specifically, the Dismissal and
Notice of Rights letters stated:
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The EEOC issues the following determination: Based upon its investigation, the
EEOC isunable to conclude that the information obtained establishes violations of
the statutes. This does not certify that the respondent is in compliance with the
statutes. No finding is made as to any other issues that might be construed as having
been raised n this charge.

The letters entitled Lowe and Reynolds to file suit within 90 days of April 24, 2013. On July
22, 2013, Lowe and Reynolds timely filed this action.

[Il. ANALYSIS

According to Plaintiffs Jack Lowe and Dennis Reynolds, the undisputed facthow that
Atlas requested information about Speckin Labé comparison of Low& and Reynoldss
DNA to the fecal sample. These facts, Plaintiffs argue, demonstrate that Atlas violated 42
U.S.C. § 2000fif1(b), which makes itiian unlawful employment practicefor an employer to
request, require, or purchase genetic information with respect to an employe@ePlaintiffs
therefore move for Partial Summary Judgment as to Atla& liability under this section of
GINA.

Atlas responds and argues in its Motion for Summiy Judgment that the information the
company requested concerning Low@ and Reynoldgs DNA analysis does not constitute
figenetic informationo as defined in GINA. According to Defendands interpretation of

GINA, Agenetic informationo refers only to information related to an individualés

propensity for disease. For this reason, Defendant moves for summary judgment as to all of
Plaintiffs 6claims. The issue before the Court, therefore, is whether the terfigenetic
information 6 as usedm GINA encompasses the information Atlas requested in this case.

As discussed below, the Court determines that the unambiguous language of GINA covers
Atlasés requests for Lowés and Reynoldss genetic information and thus compels judgment
in favor of Lowe and Reynolds. This case is not one of the rare instances where
overwhelming extrinsic evidence demonstrates a legislative intent contrary to the téxt

plain meaning. For these reasons, the Court grants Plaintifé8viotion for Partial Summary
Judgment anddenies Defendanis Motion for Summary Judgment.

A. The Unambiguous Statutory Language of GINA

1 The Court begins its analysis with the language of GINA. GINA makes itan unlawful
employment practice for an employer to request, require, or purchase getie information
with respect to an employe@ 42 U.S.C. § 2000if1(b). Section 2000if1(b) lists six
exceptions to this general prohibition, but Atlas admits that none of the statutory
exceptions apply here. The parties also agree that Atlas is @&amploye 0 and Lowe and
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Reynolds arefiemployees as defined by GINA. The partie®disagreement centers on a
single phrase in Section 2000ffL(b): figenetic information.o

GINA defines genetic information asiwith respect to any individual, information about (i)
sud individual & genetic tests, (ii) the genetic tests of family members of such individual,
and (iii) the manifestation of a disease or disorder in family members of such individual.

42 U.S.C. § 2000ff(4). Parts (ii) and (iii) do not apply to Lowe and Repfdsés claims, as the
PowerPlex 21 analysis was not performed on DNA of their family members. Therefore, the
DNA analysis would only qualify asfigenetic informationo under GINA if the analysis
qualifies as afigenetic testo

fiGenetic tesb is also defined in GINA. The statute definefigenetic tesd asfian analysis of
human DNA, RNA, chromosomes, proteins, or metabolites, that detects genotypes,
mutations, or chromosomal changes.42 U.S.C. § 2000ff(7). The extent of GIN& guidance
ends with its definition of Aigenetic testd none of the words included in 42 U.S.C. §
2000ff(7) are further defined in GINA.

If all the Court considers is the language of GINA, the undisputed evidence in the record
establishes that the DNA analysis at issue heogearly falls within the definition of figenetic
testo The parties agree that Dr. Howenstine conducted afianalysis of Loweé and
Reynoldss DNA. And the undisputed evidence in the record shows that this analysis at a
minimum detects genotypes and mutaties. Because the parties agree that Atlas requested
a comparison of Lowés and Reynoldés DNA to the fecal DNA found in the warehouse,
Atlas@ request and course of action appear to constitute a violation of 42 U.S.C. § 2000ff
1(b)é prohibition against requesting genetic information from employees.

Defendant argues that this straightforward but broad interpretation of GINA is erroneous.
Defendant urges the Court to interpret thefigenetic tesb language of GINA to exclude
analyses of DNA, RNA, chromosomegyoteins, or metabolites if such analyses do not
reveal an individual&s propensity for disease.

This proposed definition offigenetic tested a definition which limits genetic tests to those
related to onds propensity for diseasd renders other language inGINA superfluous, and
should thus be rejected.

Section 2000ff 1(b) makes it unlawful to request, require, or purchase genetic information,
except in six contexts. Section 1(b)(6), in turn, expressly allows employers to request,
require, or purchase some genetic information which has nothing to do witthe propensity
for disease. 42 U.S.C. § 2000ff(b)(6).

Specifically, an employer is not liable under GINA where it conducts &DNA analysis ...
for purposes of human remains identification, and requests or requires genetic information
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of such employeés employees, but only to the extent that such genetic information is used
for analysis of DNA identification markers for quality control to detect sample
contamination.0 42 U.S.C. 8§ 20007ff1(b)(6). This exception would be unnecessary if Atlés
construction of GINA were correct, because under Atla& construction, the termiigenetic
information 0 already excludes DNA analyses for purposes of human remains
identificationd a type of analysis unrelated to testing for disease propensity.

Atlasés reliance onGINA & legislative history to argue otherwise is unpersuasive.

According to Atlas, this human remains identification exception was created to address a
concern raised by the Bureau of Alcohol, Tobacco, and Firearm$ATF 0). Congress
apparently carved out the narrow exception for law enforcement agencies in response to
ATF G concerns. But Atlas does not explain why such an exception would be necessary if, as
Atlas would have it, the definition offigenetic informationo already excludes the type of
information in ATF & indexd genetic information unrelated to onés propensity for disease.
The Court therefore rejects Atlags interpretation, which is inconsistent with the plain

terms of the statute.

B. Evidence of Legislative Intent

Despite the plain, unambiguousanguage of GINA providing a broad definition of figenetic
information, 0 which covers the information Atlas requested in this case, Atlas urges the
Court to adopt its narrow definition. It is true that fiin rare and exceptional circumstances
[a court] may decline to follow the plain meaning of a statute because overwhelming
extrinsic evidence demonstrates a legislative intent contrary to the t&stplain meaningo
Boca Ciega Hotel, Inc., 51 F.3d at 238. This is not such an exceptional case.

Atlas first reli es on the Congressional Findings, included in GINA, to urge the Court to
adopt its definition of figenetic information,0 but the Congressional Findings lend Atlas
only limited support. The Congressional Findings do indeed express a concern that
advances ingenetic testing, whichfican allow individuals to take steps to reduce the
likelihood that they will contract a particular disorder, 0 alsofigive rise to the potential
misuse of genetic information to discriminate in health insurance and employmet42
U.SC. § 2000ff note.

And as Atlas highlights, the Findings include historical examples of discrimination on the
basis of genetic testing that reveals the existence of or propensity for disease, such as-state
sanctioned sterilization of individuals with genéc defects and statesanctioned sickle cell
anemia testing. Id. But Atlas ignores the Findingdmore general pronouncement of GINAs
purpose: tofiestablish[ ] a national and uniform basic standard of unacceptable use of
genetic information in health insuance and employment, in orderfito fully protect the

public from discrimination and allay their concerns about the potential for discrimination,
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thereby allowing individuals to take advantage of genetic testing, technologies, research,
and new therapieso Id. It is not unreasonable for Congress to achieve thiBnational and
uniform basic standardo of full protection by broadly prohibiting employers from
requesting, requiring, or purchasing genetic information of their employees, except under
limited circumstances.

On the contrary, GINAGs statutory regime, which errs on the side of prohibiting employer
mandated or requested genetic testing, seems fully consistent with these Congressional
Findings.

Atlas next cherry-picks statements made during the legislate process to support its
proposition that the term figenetic tesb was meant to encompass a narrower set of tests
which detect onés propensity for disease. For example, Representative Louise Slaughter,
sponsor of the original GINA bill in the House of R@resentatives identified examples of
genetic tests including tests conducted on Hasidic Jewish children to determine if they had
diseases, tests that could h#ife-savingp and tests that determine whether one has sickle
cell anemia. 110 Cong. Rec. E120 (daily ed. Jan. 16, 2007) (remarks of Rep. Slaughter).

Atlas notes that these examples involve oéepropensity to develop disease. But
Representative Slaughter did not indtate that these examples were exhaustive. In any case,
one legislatois list of exampled offered a year and half before the bilis final passage, and
before numerous debates and amendments to the statétgrovides little insight into the
overall congressimal purpose of the Act.

Atlas then erroneously cites the view of a handful of legislators that the intent of GINA was
to be limited to combating discrimination based on on@& propensity for disease. As Atlas
points out, this group of eleven legislatorgbelieve[d] that the basic intent of the authors [of
the bill] [was] to regulate a predictive assessment concerning an individu@alpropensity to
get an inheritable genetic disease or disorder based on the occurrence of an inheritable
genetic disease or digder in the family member.0 H.R.Rep. No. 11028, pt. 3, at 70 (Mar.
29, 2007).

But the legislators recognized that, as written, GINAs scope was much broader. They
referenced the Director of the Human Genome Project Dr. Francis Collirts testimony that
fithe GINA reference to detecting a genotype covered, among other things, ... forensic DNA
identification tests, tissue typing for organ donation [,] and paternity tests,all tests that do
not indicate onds propensity for disease. Id. at 71 (citing Collints testimony). This small
group of legislators expressed concern about GIN& fifailure to limit [the] definition [of
genetic information] to genetic markers for genetic diseaseld. They therefore urged a
narrowing of the scope of the statute. Despite tise concerns, Congress stuck with the

broad definition of figenetic tests in the final version of the bill. Accordingly, the view of

this small group of legislators appears to have been rejected.
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The Congressional Findings and legislative history Atlas tes upon are not remotely
sufficient to justify departing from the plain meaning of the statutdés text. Accordingly, the
Court applies the plain terms of the statute to find that, based on this record, Atlas violated
GINA when it requested the results othe PowerPlex 21 test.

C. EEOC Regulation

3 As the Court concludes that the statute unambiguously covers the conduct at issue in this
case, its analysis is complete. Nonetheless, because so few courts have had the occasion to
address GINA, the Courtbriefly addresses Atlags argument that an EEOC regulation,
promulgated under GINA in accordance with 42 U.S.C. § 20000, weighs in favor its
interpretation. Atlas argues, iAssuming, arguendo, that GINAs definition of @enetic
information 6or @enetictestdis ambiguous, the Court should defer to the EEOG
interpretation of GINA as set forth in its regulations, which supports an order for

summary judgment in Defendants favor.o

Although the EEOCGs regulation definefigenetic tesd with exactly the same language as
the statute, the regulation provide a list of examples, and Atlas attempts to capitalize on
this list to support its argument. According to the regulation fijg]enetic tests include, but
are not limited too the following:

() A test to determine whether someone has the BRCA1 or BRCAZ2 variant
evidencing a predisposition to breast cancer, a test to determine whether someone
has a genetic variant associated with hereditary nonpolyposis colon cancer, and a
test for a genetic ariant for Huntington & Disease;

(ii) Carrier screening for adults using genetic analysis to determine the risk of
conditions such as cystic fibrosis, sickle cell anemia, spinal muscular atrophy, or
fragile X syndrome in future offspring;

(i) Amniocentess and other evaluations used to determine the presence of genetic
abnormalities in a fetus during pregnancy;

(iv) Newborn screening analysis that uses DNA, RNA, protein, or metabolite
analysis to detect or indicate genotypes, mutations, or chromosomal ¢iges, such
as a test for PKU performed so that treatment can begin before a disease manifests;
(v) Preimplantation genetic diagnosis performed on embryos created using invitro
fertilization;

(vi) Pharmacogenetic tests that detect genotypes, mutations, drromosomal
changes that indicate how an individual will react to a drug or a particular dosage
of a drug;

(vii) DNA testing to detect genetic markers that are associated with information
about ancestry; and

(viii) DNA testing that reveals family relationshps, such as paternity.
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Atlas correctly points out that tests like the PowerPlex 21 analysis are absent from the list
of figenetic tests identified by the EEOC. Thus, according to Atlas, the PowerPlex21 is not
the type of test contemplated by the ternfigenetic testo

The Court rejects Atlass argument for three reasons. First, as noted in the regulation, this
list is not meant to be exhaustive. Thus, PowerPlex &labsence from the list is not, in
itself, instructive. Second, two of the examples in the EBEC Regulation, ADNA testing to
detect genetic markers that are associated with information about ancestnand AiDNA
testing that reveals family relationships, such as paternitg,do not determine an

individual & propensity for disease. If the Court were tapply Atlasé narrow definition of
figenetic tests) these two examples would go beyond the scope of the statute.

V. CONCLUSION

For the reasons discussed above, the Court finds Atlas liable under 42 U.S.C. § 2000ff and
GRANTS Plaintiffs Jack Lowe and Dennis Reynolds Partial Motion for Summary

Judgment as to liability. The Court DENIES Defendant Atlas Logistics Group Retalil
Services (Atlanta), LLC Motion for Summary Judgment as to all claims.

IT 1S SO ORDERED.

All Citations

Maxwell v. VerdeValley Ambulance Co. InG.2014 WL 4470512 (D. Az. 2014)
BRIDGET S. BADE, United States Magistrate Judge.

In this employment case, Plaintiff Matthew Maxwell (Plaintiff or Maxwell alleges that

Defendant Verde Valley Ambulance Company (Defendant or VVACrohinated against him
based on disability, in also alleges that VVAC retaliated against him for engaging in protected
activity. Finally, Plaintiff alleges that VVAC violated the Genetic Information

Nondiscrimination Act of 2008 (GINA) by acquiring gemeitiformation in an employment

medical examination. (Id.)

Defendant VVAC has moved feummary judgment on Plaintif ADA and Rehabilitation Act
claims (Counts d 6). (Doc. 40.) Defendant asserts that Plaintiff cannot establish a prima facie
case under th&DA or the Rehabilitation Act because he is not disabled as defined in those Acts
and, therefore, Defendant is entitled to judgment as a matter of law.

Defendant also asserts that even if Plaintiff established disability, his claims would nonetheless
fail as a matter of law because his employment was not terminated because of any disability and,
therefore, he cannot establish causation for his discrimination and retaliation claims. Defendant
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also moves for summary judgment on Plaid@ifGINA claim (Couh7), arguing that it did not
improperly acquire any genetic information. Finally, Defendant moves for summary judgment
because it argues that there is no evidence to support an award of punitive damages. (Docs.37,
38.)

Plaintiff has also moved for sumnygudgment. He asserts that he is disabled as a matter of law
under the ADA and Rehabilitation Act and, therefore, the Court should enter partial summary
judgment in his favor on the issue of his disability under the statutes. (Doc. 37.) Plaintiff also
moves for summary judgment on his GINA claim because he argues that VVAC acquired
genetic information. For the reasonsdvel the Court denies Defendé&htmotion in part, and

grants it in part, and denies Plaindfimotion.

|. Factual Background

In 2000, gveral years before Plaintiff worked for VVAC, he was in a motorcycle accident and
suffered injuries to several ligaments, tendons, nerves, and bones in his left leg (leg injury).
Plaintiff currently takes ovethe-counter medications (Motrin) on a regukbasis and does a
weekly home exercise program. Plaintiff asserts that he has drop foot, a limp, and régiparly
over his toe®. He also uses a knee brace whenevdielpects that there is above average
danger that he could injure himself, step wramgst wrong, or do anything else that concerns
him.o Plaintiff complains ofipain, inflammation, crepitus, drop foot, lack of range of motion,
[muscle atrophy], [numbness] in his lower extremity, phantom nerve pains, and [hammertoe].

Plaintiff stateghat he can only participate in activities that require the use of his legs for a
limited amount of time due to restricted blood flow, swelling, and pain. He also states that he is
at risk of injuring himself if he does not pay attention to how he stiepk. (

In 2005, Plaintiff started working at VVAC as a reserve paramedic. He was later promoted to the
position of captain paramedic (Captain). In January 2011, VVAC EMS Chief Kim Moore
discovered that Plaintiff had used a VVAC computer assigned to tleedaptain paramedics
(Captaincomputer) to create a business plan for a medical marijuana business, Verde Valley
Medicinal Supply (VVMS). On January 6, 2011, Moore met with Plaintiff and advised him th

his activities violated VVAGs policies prohibitig personal use of company property. Moore
directed Plaintiff to remove the VVMS documents from the VVAC computer. Moore prepared a
memorandum confirming her meeting with Plaintiff.

On January 26, 2011, VVAC Board Chair, Allen Muma, sent Plaintiff ar lettgarding his

business activities. Muma advised Plaintiff that the VVAC Board of Directors was opposed to
any VVAC employee being involved in a medical marijuana business. Muma stated that Plaintiff
would befiterminated immediatedif VVAC obtained addional information that Plaintiff was

still involved in a medical marijuana business.
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In April 2011, Plaintiff failed to provide a required report for two months. Moore issued Plaintiff
a letter of reprimand stating that he had failed to complete lmenswilities as a Captain and

that she was reassigning the task of preparing the repdririmhospitab to another Captain.

In May 2011, VVAC moved into a new building.

VVAC asserts that shortly after moving into the new building, Moore found c@mflets

related to VVMS on the Captaidsomputer and that these files were not the same files she
found in January 2011. VVAC asserts that Moore decided to terminate Piaietifployment
upon that discovery. During that same time, Moore learned taetiflhad been telling co
workers that he was going to sue VVAC if he fell down the stairs due to an alleged disability.
Moore discussed this issue with Plaintiff on May 16, 2011 and he advised her that he was
disabled as a result of his leg injury ahdtthe needed a firfibor bedroom.

Moore consulted with Muma about Plaindiffemployment. Moore told Muma that Plaintiff
claimed to have a disability. Muma advised Moore that they should send Plaintiff to a physician
to determine if he was disabled before proceeding with termination proceedings. Muma stated
that he concluded thdoore had already decided to terminate Plaintiff when she met with
Muma in May 2011.

On May 30, 2011, after meeting with Muma, Moore sent Plaintiff to Scott D. Bingham, D.O., at
Verde Valley Urgent Care to determine whether Plaintiff was qualified tagenign his work

duties. Dr. Bingham noted that Plaintiff had good motor function in both legs, did not display
any difficulty or a limp walking, and he had no difficulty stepping onto a stool with either leg.
Dr. Bingham opined that Plaintiff could perfotire functions of his job. On June 1, 2011, Dr.
Bingham sent VVAC a letter reporting his May 30, 2011 examination. The letter stated that
Plaintiff had been in an accident in 2000 but was currentigaod physical conditianand
couldfiperform hiscurrent job with no limitations.

After Moore received Dr. Binghais letter, she terminated Plaintiff on June 1, 2011. VVAC
asserts that it terminated Plaintiff based on M&odiscovery of VVMS documents on a VVAC
computer in May 2011, Plaint@ pasdisciplinary issues, and dissension caused by Plamtiff
threats to fall down the stairs and sue VVAC.

é .

V. Plaintiffés GINA Claim
A. Plaintiffés Examination at Verde Valley Urgent Care

On May 30, 2011, Moore sent Plaintiff to Scott D. Bingham, Pa®Verde Valley Urgent Care
to determine whether Plaintiff was qualified to engage in his work duties. As part of that
examination, Plaintiff completedfidealth and Occupational History and Physical Exarhe
form included a table labeld@diamily histay,0that listed various diseases with a place for the
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patient to indicatélyesd or finoo for each disease, and then a place to indicate the affected family
member. On the line listindcancer) Plaintiff placed a check mark in tifigesd column and then
wrote figrandpad

Dr. Bingham testified in his deposition that fitéealth and Occupational History and Physical
Exand form, which included information about family histofyyould never have been made
available to employetsand instead would have stayedwiiis clinic. He further testified that

the only information sent to an employer aftéfimessto-worko exam would be a letter stating
whether the employee could perform job duties. Moore states that after Plaintiff filed a charge of
discrimination withthe EEOC, she contacted Verde Valley Urgent Care and requesteda copy
Dr. Binghands June 1, 2011 letter. In response, she received documentation that included
Plaintiffés family history, which she had not requested or expected, and which Verde Valley
Urgent Care had never previously provided for any VVAC employees.

Plaintiff alleges that VVAC violated GINA by requiring him to discl@genetic informatioain
his family medical history during his examination at Verde Valley Urgent Care. Plaintiffsasse
that the required disclosure of such information fgst of Verde Valley Urgent Caie

practice at the time.

In response, VVAC argues that it did not violate GINA because, without its knowledge or
instruction, Dr. Bingham used a standard formtitam Plaintiffis family medical history and
finadvertently provided that information to VVAC after Plaini#f termination. (Doc. 40 at 15.)

It also argues that Dr. Bingham and Verde Valley Urgent Care were independent contractors and
not employees of VVAC, and were rf@mployers under GINA. (Doc. 49 at 14.) Both parties

have moved for summary judgment on PRiifigcs GINA claim (Count 7). (Docs. 37 at 16; Doc.

40 at 14)

B. AcquiringiGenetic Informatiodunder GINA

Under GINA, it is unlawful for an employer to discriminate against an employee on the basis of
genetic information, to use genetic information iaking employment decisions, orfiequest,
require, or purchasayenetic information from an employee. 42 U.S.C. § 2000ff1 (a) and (b).
VVAC asserts that there is no evidence that it discriminated against Plaintiff because of genetic
information or thats used genetic information in making employment decisions. (Doc. 49 at 14.)
Plaintiff does not allege that VVAC violated GINA in this manner.20 (See Doc. 1.)

Instead, it appears that Plaintiff is alleging that VVAC violated GINA by requesting, requiring,
or purchasing genetic information. See 42 U.S.C. § 200(4j (filt shall be an unlawful
employment practice for an employer to request, require, or purchase genetic information with
respect to an employee of family member of the employdée EEOC reguaitions interpreting
GINA refer to requesting, requiring, or purchasing genetic informatigaaguisitioro of

genetic information, which includes an emplogeraking requests for information about an
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individualGs current health status in a way that iglijkto result in a covered entity obtaining
genetic informatio 29 C.F.R. § 1635.8(a).

The regulations also provide thidhe general prohibition against requesting, requiring, or
purchasing genetic information does not apply: ... [w]here a coverdy ieatilvertently requests
or requires genetic information of the individual or family member of the indivislRalC.F.R.

§ 1635.9(b)(1). However, the acquisition of genetic informafimill not generally be

considered inadvertamtinless the covered édytdirected the health care provider not to provide
genetic information. 29 C.F.R. 8§ 1635.8(b)(1)(i)(A). The regulations further explain that the
failure to provide this direction:

will not prevent [the covered entity] from establishing that a particelzipt of genetic
information was inadvertent if its request for medical information wasikely to result
in a covered entity obtaining genetic informatgior example, where an overly broad
response is received in response to a tailored requrasieidical information.)

29 C.F.R. 8 1635.8(b)(1)(i)(C).

In response to Plainti motion for summary judgment, and in its motion for summary
judgment, VVAC argues that its acquisition of any genetic informatiorfimagvertend and,
therefore, it has no liability under GINA. Although VVAC cites the regulations addressing
inadvertenficquisition, it does not explain how these regulations apply to its acquisition of
information from Verde Valley Urgent Care. Similarly, Plaintiff cites these regulations, but does
not acknowledge that the regulations exclude the inadvertent acquisigenedfc information,

and excuse the requirement for a covered entity to direct a health care provider not to provide
genetic information if the covered enfityrequest for information was not likely to result in
obtaining genetic information, such as wtkere was a narrowly tailored request for

information.

Instead, Plaintiff argues that VVAC violated GINA by failing to direct Verde Valley Urgent
Carefinot to disclose any such genetic informaditm VVAC. To support this claim, Plaintiff
cites 29 C.FR. § 1635.8(d), which provides that tfigrohibition on acquisition of genetic
information, including family medical history, applies to medical examinations related to
employmenb That section further provides that

[a] covered entitynust tell health are providers not to collect genetic information

including family medical history, as part of a medical examination intended to determine
the ability to perform a job, andust take additional reasonable measures within its

control if it learns that genetic information is being requested or required Such

reasonable measures may depend on the facts and circumstances under which a request
for genetic information was made, and may include no longer using the services of a
health care professional who contsuto request or require genetic information during
medical examinations after being informed not to do so.
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Id. (emphasis addday Cour).

Although Plaintiff cites the applicable regulation, C.F.R. § 1635.8(d), he does not discuss the
elements of &INA claim based on a violation of that regulation, does not cite any authority,
aside from the regulation, to support his claim that VVAC violated that regulation by failing to
direct Verde Valley Urgent Care not to disclose Plaiggiffenetic informatio to it, and does not
specifically explain the relief he seeks for the alleged violation of that regulation.

In sum, Plaintifes summary judgment briefing does not include any substantive discussion
supporting entitlement teummary judgment based on VZ& alleged violation of 29 C.F.R. §
1356.8(d). See Sanchez v. Miller, 792 F.2d 694, 703 (7th Cir. 1886 (ot the obligation of

this court to research and construct the legal arguments open to parties, especially when they are
represented by couns@t. Marco Realini v. Contship Containerlines, Ltd., 143 F.Supp.2d 1337,
1343 (S.D.Fla.1999) (denying summary judgment when parties had failed to adequately brief the
issues).

Accordingly, the Cart denies Plaintifis motion for summary judgment on hisioiahat VVAC
violated GINA by failing to instruciBingham not to provide [Plaintif] genetic informatio,

as required by C.F.R. § 1635.8(d). See Healix Infusion Therapy, Inc. v. Helix Health LLC, 737
F.Supp.2d 648, 658 (S.D.Tex.2010) (denying the pfais motion for summary judgment for
failure to include any substantive discussion or proof supporting entittement to a permanent
injunction or specific performance).

Similarly, the Court denies VVA& motion for summary judgment because it has fadeshow

that it is entitled to judgment as a matter of law on this claim. See Sanchez, 792 F.2d at 703;
Marco Realini, 143 F.Supp.2d at 1343. VVAC makes a conclusory argument that the
requirements contained in C.F.R. § 1635.8(d) exceeded the @E@Emaking authority, but

does not provide any analysis of relevant legal authority to support that assertion or to support its
claim that it is entitled to summary judgment on that basis. (Doc. 49 at 15.)

C. GINAG Definition ofiiGenetic Informatioa

In theirmotions, the parties do not address whether the information that VVAC received from
Verde Valley Urgent Care i@enetic informatiomas defined in GINA. The information at

issue is Plaintifis notation on his family medical history thaliggandp& hadficancero There is

no other family medical information included in tfitdealth and Occupational History and
Physical Examaform that Plaintiff completed for the Verde Valley Urgent Care examination.

fiGenetic informatioais defined under GINA as informatiabout (1) an individué genetic

tests; (2) the genetic tests of family members of an individual; or (3) the manifestation of a
disease or disorder in family members of an individual. 42 U.S.C. § 2000ff(4). The regulations
issued by the EEOC clarify theéne phrasémanifestation of a disease or disorder in family
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memberé refers to an employéefifamily medical historyg interpreted in accordance with its
normal understanding as used by medical providers. 29 C.F.R. 8 1635.3(c)(iii).

GINA is intended tgrohibit employers from makingigpredictive assessment concerning an
individualGs propensity to get an inheritable genetic disease or disorder based on the occurrence
of an inheritable disease or disorder in [a] family mendd@oore v. Peterbilt of Brisl, LLC,

852 F.Supp.2d 727, 730 (W.D.Va.2012) (quoting H.R.Rep. Nd.28.(pt. 3, at 70 (2007), 2008
U.S.C.C.A.N. 112, 141).

Family medical history was included in the definitiorfigénetic informatioabecause Congress
understood that employers could potentially use family medical historjisasragate for

genetic traits Poore, 852 F.Supp.2d at 730 (quoting H.R.Rep. Nai.28,Qt. 1, at 36 (2007),

2008 U.S.C.C.A.N. 66, 80). Howevéthe fact thaan individual family member has been
diagnosed with a disease or disorder is not considgesgbtic informatiodif Guch information

is taken into account only with respect to the individual in which such disease or disorder occurs
and not as genetic imfmation with respect to any other individadr.oore, 852 F.Supp.2d at 731
(quoting H.R.Rep. No. 11@8, pt. 2, at 27 (2007), 2008 U.S.C.C.A.N. 101, 105; Regulations
Under the Genetic Information Nondiscrimination Act of 2008, 75 Fed.Reg. 68,917 (Nov. 9,
2010)).

Here, although th&Health and Occupational History and Physical Ea#éomnm requested family
medical history, there is nothing in the record that suggests that this informatidtakersinto
accound with respect to Plaintiff. Plaintiff allegedisability based on an injury, not a
fimanifestation of a disease or disordend Dr. Bingharés contemporaneous notes state that
Plaintiffés family history islunremarkablé

Plaintiff does not argue that any information from his family medicsibry was considered or
used in any manner as part of his examination or for any employment decision. Instead, he
simply argues for strict liability any time an employer receives information about an eniployee
family medical history. Because the partiese not addressed this issue, and because it appears
from the record that there is a genuine issue of fact whether the information VVAC received
from Verde Valley Urgent Care igenetic informatiogthe Court denies both motions for
summary judgment oRlaintiffés GINA claims.

D. Definition of an Employer under GINA

Finally, Plaintiff alleges that VVAC was an employer under GINA and that it violated GINA by
requiring Plaintiff to disclose family medical history pursuant t@islicy or practice regding
medical examinatiorgthat required employees to disclose family history. (Doc. 1 at 10.) In its
motion for summary judgment, VVAC asserts that it did not request Dr. Bingham to collect
Plaintiffés genetic information and that Verde Valley Urgentedaran independent contractor
and not an employer under GINA. (Doc. 40 at1%) GINA defines an employer as a person
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employing a sufficient number of employees, &ady agent of such a persod2 U.S.C. §
2000ff(2)(B)(i) (adopting the definition of gotoyer in Title VII, 42 U.S.C. § 2000e(b)); 42
U.S.C. § 2000e(b)

In his reply in support of his motion for summary judgment, Plaintiff, for the first time, asserts
that VVAC is liable for a GINA violation under an agency theory. Specifically, Plaingties

that Verde Valley Urgent Care was an agent of VVAC and, therefore, an employer under GINA.
(Doc. 52 at 11.) In support of that argument, Plaintiff asserts that Verde Valley Urgent Care was
VVAC G agent becaus®/erde Valley Urgent Care performed-fa-work physicals on [VVAC]
employeed during which it requested family medical histdrand then advised [VVAC] if
employees could perform the essential functions of theio job.

Plaintiff, however, does not address the elements of his GINA claim, andalogte any

authority addressing the definition fidgend as used in § 2000e(b), and incorporated in GINA.

In short, Plaintifes summary judgment briefing fails to include any substantive discussion
supporting entitlement to relief based on a GINA violapremised on its theory that Verde
Valley Urgent Care was VVAEG agent. As the moving party, Plainfiffears the initial
responsibility of informing the district court of the basis for [his] motion, and identifying those
portions of the [record, inclilg pleadings, discovery materials and affidavits], which it believes
demonstrate the absence of a genuine [dispute] of materialG@atttex Corp., 477 U.S. at 323.
Because Plaintiff has not met his initial burden, the Court denies Pi@imtiéftion fo summary
judgment on his claim that VVAC is liable for Verde Valley Urgent Gaeequisition of

Plaintiffés genetic information because Verde Valley Urgent Care was its agent. See Sanchez,
792 F.2d at 703; Marco Realini, 143 F.Supp.2d at 1343.

The Court also denies VVAE motion for summary judgment on the GINA claim based on its
assertion that gprivate phgiciardis not an employer under GINA. (Doc. 40 at 15.) Although
VVAC asserts that GINA does not apply because it did not request genetic information, and
because Verde Valley Urgent Care or Dr. Bingham are not employers under GINA, it does not
address GIKG definition of an employer, which includes an empl&yagent, does not address
the elements to establish a claim under GINA, or explain why it is entitled judgment as a matter
of law on Plaintifts GINA claim. See Sanchez, 792 F.2d at 703; Marco Rea#3 F.Supp.2d

at 1343.

Accordingly, the Court denies both Plainfiffand Defendaft motions for summary judgment
on Plaintifits GINA claims.

VI. Punitive Damages

The complaint generally seeisunitive damageswithout specifying on which counts the
complaint Plaintiff seeks such damages or citing any particular statute in support of that request.
(Doc. 1 at 10.) Defendant requests summary judgment on Pk miiéim for punitive damages.
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(Doc. 40 at 16.) Defendant states that punitive dasagerecoverable under the ADA, the
Rehabilitation Act, and GINA, and that those damages are governed by 42 U.S.C. § 1981a(b).
(Doc. 40 at 16.) The statute allows for punitive damages in cases in which the defendant has
engaged in discriminatory adiwith malice or with reckless indifferenzt the rights of the

plaintiff. 42 U.S.C. § 1981a(b)(1). Defendant argues that Plaintiff has not presented any evidence
of malice or reckless indifference. (Doc. 40 at 16 (citing Kolstad v. Amer. Dentéal.AS27

U.S. 526, 119 S.Ct. 2118, 144 L.Ed.2d 494).)

In Kolstad, the Supreme Court explained that in 8 19€kmgress plainly sought to impose two
standards of liabilit§ one for establishing a right to compensatory damages and another, higher
standard that a plaiff must satisfy to qualify for an award of punitive damagé27 U.S. at

534. Thus, for an award of punitive damagesiyanployer must act wittmalice or reckless
indifference to the [plaintifi] federally protected righ@iId. at 535 (quoting 42.S.C. 8§
1981a(b)(1)) (alteration and emphasis in original).

The Court further explained that the terfinsaliced andfireckless indifferenagpertain tofithe
employets knowledge that it may be acting in violation of federal law, not its awarenessishat it
engaging in discriminatioald. at 535. Therefore, under this stand#iedy employer must at

least discriminate in the face of a perceived risk that its actions will violate federal law to be
liable in punitive damagesld. at 536.

Plaintiff does nodispute that to support his claim for punitive damages he must establish that
Defendant acted witfimalice or reckless indifferengéo his rights. Indeed, Plaintiff cites cases
applying this standard from Kolstad. (Id.) Instead, Plaintiff argues thatiyidamages are
appropriate because Modilead attended more training than any other employee at Verde
Valley and that Moore had provided ADA training to other Verde Valley empldyees.

To support this assertion, Plaintiff cites Mo@rdeposition testiomny in which she states that

she attended seminars at which the ADA was discussed, and that she provided some training to
other VVAC employees bitalking with thend and directing them to resources on a website.
(Id. at 21). She also testified that she leariiradst of [her] stuff about the [ADA]at an EMS
management training course at which they discussed the ADf foalf an hour to an hoor.

(Id. at 16 17.) Shealso testified that she did not know of the ADAAA (Id. at 18) or the
Rehabilitation Act.

Moores testimony that she had received some training on the ADA and that she provided some
ADA training to other VVAC employees may show that gkeew of or [wasfamiliar with
antidiscrimination laws,EEOC v. Autozone, Inc., 707 F.3d 824, 835 (7th Cir.2012), but it does
not establish that when she terminated Plaintiff she dintetie face of a perceived risk that

[her] actions [would] violate federal lawSee Koldstad, 527 U.S. at 536. Plaintiff does not argue
that any other evidence supports his claim for punitive damages.

This evidence is not sufficient to establish that Defendant actedimvihced or fireckless
indifferenceto Plaintiffés rights. If acced, Plaintiffs argument that knowledge of

119|Page



Fall 2020

antidiscrimination laws is sufficient to establish a claim for punitive danmagesid reduce the
incentive for employers to implement antidiscrimination programs .... [and would] likely
exacerbate conoas amongmployers that § 198tmdmalicedanddeckless indifferende
standard penalizes those employers who educate themselves and their employees on
[antidiscrimination law] Kolstad, 527 U.S. at 544 (discussing an empl@yeicarious liability
for punitive danages).

As the Court explainedid]issuadingemployers from implementing programs or policies to
prevent discrimination in the workplace is directly contrary to the purposes underlying Title VII.
The statutés gorimary objectivéis @ prophylactic onéjt aims, chiefly,dot to provide redress
butto avoid harndfild. at 545 (citations omitted.) Thus, authorizing punitive damages in this
case based on Modretestimony that she had some training on antidiscrimination laws, and
provided some training to other VVAC employees, would undermine timgsolinderlying 8§
1981a.

Therefore, the Court finds that punitive damages are not authorized under § 1981a(b)(1), and
Defendant is entitled to judgment as a matter of law on Pl@mt&mand for punitive damages.

Friedman v. Southern Cal.Permanente Medical Group
102 Cal.App.4th 39(Cal. App. 2002)

l. INTRODUCTION

Jerold Daniel Friedman (plaintiff) appeals from a judgment entered after the general demurrers
of Southern California Permanente Medical Group, Kaiser Foundation Hospitaléaiaed
Foundation Health Plan, Inc. (defendants) were sustained without leave to amend. In the
published portion of this opinion, we resolve the question of whether veganisirelgemus

creed within the meaning of the California Fair Employment andisiog Act (FEHA),

Government Code section 12940. We conclude veganism isireltggous creed within the

meaning of the FEHA. Accordingly, we affirm the judgment.

B. The Complairts Allegations of Religious Creed Discrimination

.. .. The trial courtconcluded veganism was not a religious creed within the meaning of the
FEHA. In his original complaint, plaintiff alleged as follows. He is a strict vegan. Further, he
alleged:

fAs a strict Vegan, [plaintiff] fervently believes that all living beingsstrhe valued

equally and that it is immoral and unethical for humans to kill and exploit animals, even
for food, clothing and the testing of product safety for humans, and that such use is a
violation of natural law and the personal religious tenets oohwfpiaintiff] bases his
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foundational creeds. He lives each aspect of his life in accordance with this system of
spiritual beliefs. As a Vegan, and his beliefs [sic], [plaintiff] cannot eat meat, dairy, eggs,
honey or any other food which contains ingretsederived from animals. Additionally,
[plaintiff] cannot wear leather, silk or any other material which comes from animals, and
cannot use any products such as household cleansers, soap or toothpaste which have been
tested for human safety on animalglerive any of their ingredients from animals. This
belief system[ ] guides the way thae lives his life. [Plaintifis] beliefs are spiritual in

nature and set a course for his entire way of life; he would disregard elementary self
interest in preferend® transgressing these tenets. [Plaintiff] holds these beliefs with the
strength of traditional religious views, and has lived in accordance with his beliefs for
over nine (9) years. As an example of the religious conviction that [plaintiff] holds in his
Vegan beliefs, [plaintiff] has even been arrested for civil disobedience actions at animal
rights demonstrations. This Vegan belief system guides the way that [plaintiff] lives his
life. These are sincere and meaningful beliefscviticcupy a place in [platiff Gs] life

parallel to that filled by God in traditionally religious individuals adhering to the
Christian, Jewish or Muslim Faitlds.

Plaintiff was hired by a temporary agency to work for defendants as a computer contractor. He
worked at a pharmaceusicwarehouse owned by defendants. He had no contact with any of
defendantSpatients. Plaintiff alleged it was not anticipated that he ever would have contact with
any of defendanépatients. Defendants offered plaintiff a permanent position with Kaiser.
written contract was prepared. Subsequently, however, plaintiff was adthsedo finish the
process of becoming an employee he would need [a] mumps vadeliaiatiff could not be
vaccinated with the mumps vaccine because it is grown in chickery@snio be vaccinated, it
was allegediiwould violate [plaintiffis] system of beliefs and would be considered immoral by
[him].0 When plaintiff refused to be vaccinated with the mumps vaccine, defendants withdrew
the employment offer.

C. The FEHA and Diféring Definitions of Religion
1. The FEHA

The elements of a religious creed discrimination claim are that: the plaintiff had a bona fide
religious belief; the employer was aware of that belief; and the belief conflicted with an
employment requirement.

With respect to the first element, possassiba bona fide religious belief, section 12940,
subdivision (a) states in pafit shall be an unlawful employment practice ... [1] (a) For an
employer, because of the ... religious creed ... of any person, to refuse to hire or employ the
person ... oto bar or to discharge the person from employment ... or to discriminate against the
person in compensation or in terms, conditions, or privileges of employment.
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Further, section 12940, subdivision (), states in [ii#trshall be an unlawful employme

practice ... [1] ... [1]] (I) For an employer ... to refuse to hire or employ a person ... bdcause o
conflict between the pers@religious belief or observance and any employment requirement,
unless the employer ... demonstrates that it has exidongavailable reasonable alternative
means of accommodating the religious belief or observance ..., but is unable to reasonably
accommodate the religious belief or observance without undue hardship....

Definition of the termgireligious belief oobservancg@andfireligious creedare provided in a
statute and in a regulation. Section 12940, subdivision ( I) defines religious belief as follows:

fiReligious belief or observance, as used in [section 12940], includes, but is not limited to,
observanceof a Sabbath or other religious holy day or days, and reasonable time necessary
for travel prior and subsequent to a religious observance.

Further description of the scope of the religious belief protection in the FEHA is found in
section 12926, subdigion (0), which statesfiAs used in this part in connection with
unlawful practices, unless a different meaning clearly appears from the context: [1] ... [1] (
0) (Religious creeddaeligion,bd&eligious observance)deligious beliefdand &creedbinclude
all aspects of religious belief, observance, and practice

The administrative agency charged with enforcing the FEHA, the Fair Employment and Housing
Commission, has also enacted a regulation defifrieligious creed California Code of
Regulationstitle 2, section 7293.1 (regulation 7293.1), defifresigious creed as follows:
fidReligious creedincludes any traditionally recognized religion as well as beliefs,

observations, or practices which an individual sincerely holds and which occupy insor

her life a place of importance parallel to that of traditionally recognized religion®

Consistent with regulation 7293.1, plaintiff argues that his commitment to a vegan lifestyle
occupies a place in his life parallel to that of traditionally recoed religions. Regulation

7293.1, by its express terms, reflects the notion that religious creed extends beyond traditionally
recognized religions to encompass beliefs, observations, or practices occupying a parallel place
of importanceito that of tradionally recognzed religions in an individuads life. As will be

discussed later, that concept of religion originates from two United States Supreme Court cases
involving conscientious objection to military sendceJnited States v. Seeger (1965) 380.U.S

163, 164188, 85 S.Ct. 850, 13 L.Ed.2d 733, and Welsh v. United States (1970) 398 U.S. 333,
335344, 90 S.Ct. 1792, 26 L.Ed.2d 308.

2. California Decisional Authority

We have not found any Department of Fair Employment and Housing decision or anynizalif
judicial authority construindreligious creedwithin the meaning of the FEHA or regulation
7293.1. But California courts have grappled with the question of what constitutes a religion in
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other contexts. We discuss several of those decisions.

In Smith v. Fair Employment & Housing Com. (1996) 12 Ghl#143, the California Supreme
Court, in a plurality opinion authored by Associate Justice Kathryn Mickle Werdegar, observed
that a religious belief is something other tliamphilosophy or a way of life Justice Werdegar
further notedfidR]eligious belefs need not be acceptable, logical, consistent, or comprehensible
to others in order to merit First Amendment protecton.

In a frequently cited opinion, Fellowship of Humanity v. Co. Alameda (1957), the Court of
Appeal, in an opinion authored by thresiding Justice Raymond Peters, discussed at length the
meaning ofireligious worshipin a property tax exemption case. Presiding Justice Peters
observed:

f{T]here are forms of belief generally and commonly accepted as religions and whose
adherents .. practice what is commonly accepted as religious worship, which do not
include or require as essential the belief in a deity. Taoism, classic Buddhism, and
Confucianism, are among these religions.

Presiding Justice Peters found that dictionary definitions, decisional authority, and the views of
scholars were not particularly helpful in resolving the issue before the court. Presiding Justice
Peters then reasoned:

A[T]he only [proper] inquiry ... ishe objective one of whether or not the belief occupies

the same place in the lives of its holders that the orthodox beliefs occupy in the lives of
believing majorities, and whether a given group that claims the exemption conducts itself
the way groups emeded to be religious conduct themselves. The content of the belief,
under such test, is not a matter of governmental concern. Under this test the belief or
nonbelief in a Supreme Being is a false factor. The only way the state can determine the
existenceor nonexistence dfeligious worshipis to approach the problem objectively. It

is not permitted to test validity of, or to compare beliefs. This simply means that
Geligiondfills a void that exists in the lives of most men. Regardless of why a particu
belief suffices, as long as it serves this purpose, it must be accorded the same status of an
orthodox religious belied.

Presiding Justice Peters concluded:

A[T]he proper interpretation of the terms &eligion6or &eligiousbin tax exemption
laws should not include any reference to whether the beliefs involved are theistic or
nontheistic. Religion simply includes: (1) a belief, not necessarily referring to
supernatural powers; (2) a cult, involving a gregarious association openly expressing
the belef; (3) a system of moral practice directly resulting from an adherence to the
belief; and (4) an organization within the cult designed to observe the tenets of
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belief.0

In Young Life Campaign v. Patino (1981) 122 Cal.App.3d 559, 561, 176 Cal.Rptine23purt

of Appeal for the Third Appellate District considered whether an organization ficasiecho

within the meaning of the Unemployment Insurance Code. The court adopted an approach used
by the Internal Revenue Service to determine whaficharchp which the Court of Appeal

described as follows:

fiRather than defininghurchdthe IRS admits its inability to formulate a definition, and
applies criteria derived from the forms and practices observed in recognized churches,
without giving controlling weight to any. [Citation.{Id. at pp. 574575, 176 Cal.Rptr.

23, fn. omitted.)The criteria for defining a church applied by the Internal Revenue
Service were set forth in a footnote and includ&() a distinct legal existence, (2) a
recognized creed and form of worship, (3) a definite and distinct ecclesiastical
government, (4) éormal code of doctrine and discipline, (5) a distinct religious history,
(6) a membership not associated with any other church or denomination, (7) a complete
organization of ordained ministers ministering to their congregants, (8) ordained
ministers sadcted after completing prescribed courses of study, (9) a literature of its own,
(10) established places of worship, (11) regular congregations, (12) regular religious
services, (13) Sunday schools for the religious instruction of the young, (14) sarools f
the preparation of its ministei®.

These California decisions point away from a strictly theistic definition of religion. A belief in a
Supreme Being is not required. Among the factors to be considered are whether the belief system
occupies in a peoss life a place parallel to that of God in recognized religions and whether it
addresses ultimate concerns thereby filling a void in the indivalligd. Notably, in considering

the concept of religion, California courts have consistently looked &vdkeduthority. In

accordance with that practice, we turn to federal decisions defining religion in varying
constitutional, statutory, and regulatory contexts.

3. United States Supreme Court Cases
a. The original theistic view of religion and the devehlgmt of a broader perspective

Historically, the United States Supreme Court at first adopted a theistic definition of religion. In
the nineteenth century, for example, in Davis v. Beason, supra, 133 U.S. at page 342, 10 S.Ct.
299, the court statedThe ermdaeligiondhas reference to oégeviews of his relations to his

Creator, and to the obligations they impose of reverence for his being and character, and of
obedience to his wilh.(See also United States v. Macintosh (1931) 283 U.S. 605683351

S.Ct. 570, 75 L.Ed. 1302 [dis. opn. of Hughes, C.J.], overruled, Girouard v. United States (1946)
328 U.S. 61, 69, 66 S.Ct. 826, 90 L.Ed. 1084.)
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Later, however, the United States Supreme Court took a more expansive view of religion.

In Torcaso v. Watkins (1961) 367 U.S. 488, 495, 81 S.Ct. 1680, 6 L.Ed.2d 982, for example,
the court noted thatneither a state nor the federal government can constitutionallfaid

those religions based on a belief in the existence of God as against those religions founded
on different beliefs.0 In a footnote the court observedfiAmong religions in this country

which do not teach what would generally be considered a belief in the existence of God are
Buddhism, Taoism, Ethical Culture, Secular Humanism and others (Id. at p. 495fn. 11,

81 S.Ct. 1680.)Torcaso, an atheist, refusedade an oath to declare his belief in God as a
condition for a state license as a notary.]

b. United States v. Seeger

In Seeger, the court concluded Congress intended that to qualify as @ctogsiobjector, a
person needed only finave a conviction based upon religious training and belief.0.(United
States v. Seeger, supra, 380 U.S. at p. 176, 85 S.Ct. 850.) The court construed that phrase as
follows: AWithin that phrase would come alhsere religious beliefs which are based upon a
power or being, or upon a faith, to which all else is subordinate or upon which all else is
ultimately dependent. The test might be stated in these wdiacere and meaningful belief
which occupies in thdife of its possessor a place parallel to that filled by the God of those
admittedly qualifying for the exemption comes within the statutory definitiond The

Supreme Court concludefilThis construction avoids imputing to Congress an inteolassify
different religious beliefs, exempting some and excluding others, and is in accord with the well
established congressional policy of equal treatment for those whose opposition to service is
grounded in their religious tendis.

In Seeger, the court held that a potential draftee who could not definitively declare that he
believed in a Supreme Being, but who strongly concluded, with the strength of a more traditional
religious conviction, that killing in war was wrong, immoral, amethical, qualified as a
conscientious objector. The court stat@éd: summary, Seeger professeeligious belieband
Geligious faithdHe did not disavow any beliéh a relation to a Supreme Beiinindeed he

stated thatthe cosmic order does, p@ps, suggest a creative intelligeid¢te decried the
tremendousspirituabprice man must pay for his willingness to destroy human life. In light of
his beliefs and the unquestioned sincerity with which he held them, we think the Board, had it
applied he test we propose today, would have granted him the exemMethink it clear

that the beliefs which prompted his objection occupy the same place in his life as the belief
in a traditional deity hold in the lives of his friends, the Quakers

c. Wel$ v. United States

Section 6(j) of the Universal Military Training and Service Act was again discussed by the
United States Supreme Court in 1970, in Welsh v. United States, supra, 398 U.S. at gages 338
344, 90 S.Ct. 1792. The Welsh court elaborated eg&eas followsfiThe [Seeger] Couis
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principal statement of its test for determining whetheorascientious objectd beliefs are
religious within the meaning of [section] 6(j) was as follo@i$ie test might be stated in these
words:A sincere and meaingful belief which occupies in the life of its possessor a place
parallel to that filled by the God of those admittedly qualifying for the exemption comes
within the statutory definition .6380 U.S., at 176, 85 S.Ct. 850[ ].[1]

Most of the great religios of today and of the past have embodied the idea of a Supreme Being
or a Supreme Realidya God who communicates to man in some way a consciousness of what
is right and should be done, of what is wrong and therefore should be shunned. If an individual
deeply and sincerely holds beliefs that are purely ethical or moral in source and content but that
nevertheless impose upon him a duty of conscience to refrain from participating in any war at
any time, those beliefs certainly occupy in the life of that idial Ga place parallel to that filled

by ... Godin traditionally religious persons. Because his beliefs function as a religion in his life,
such an individual is as much entitled téaigiougconscientious objector exemption under
[section] 6(j) ass someone who derives his conscientious opposition to war fromdredit

religious convictiong (Welsh v. United States, supra, 398 U.S. at ppi 389, 90 S.Ct. 1792.)

In Welsh, the United States Supreme Court also discussed the federal sta&stexclusion of
persons withfiGessentially political, sociological, or philosophical views or a merely personal
moral code® from conscientious objector status(Welsh v. United States, supra, 398 U.S. at
pp. 342343, 90 S.Ct. 1792.) The court held:

AWe certainly donot think that [section] 60@ exclusion ... should be read to exclude
those who hold strong beliefs about our domestic and foreign affairs or even those whose
conscientious objection to participation in all wars is founded to a substaméiat epon
considerations of public policy. The two groups of registrants that obviously do fall
within these exclusions from the exemption are those whose beliefs are not deeply held
and those whose objection to war does not rest at all upon morall,ethiedigious

principle but instead rests solely upon considerations of policy, pragmatism, or
expediencyo (Ibid.) The court concluded that section 6gxempts from military

service all those whose consciences, spurred by deeply held moral, ethical, o

religious beliefs, would give them no rest or peace if they allowed themselves to
become a part of an instrument of waid

The United States Supreme Court reversed the judgment convicting the defendant of refusing to
submit toinduction into the militay. (Welsh v. United States, supra, 398 U.S. at p. 344, 90 S.Ct.
1792.) The defendant in Welsh, like the one in Seeger, could not definitively affirm or deny a
belief in a Supreme Being. The defendant in Welsh, like the potential draftee in Seegerdoreferre
to leave that question open.

But, as the United States Supreme Court explainediB]oth Seeger and Welsh affirmed on
[their] applications [for conscientious objector status] that they held deep conscientious
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scruples against taking part in wars where pople were killed. Both strongly believed that
killing in war was wrong, unethical, and immoral, and their consciences forbade them to
take part in such an evil practice. Their objection to participating in war in any form could
not be said to come from astill, small voice of consciena® rather, for them that voice was
so loud and insistent that both men preferred to go to jail rather than serve in the Armed
Forces. There was never any question aboutéhsincerity and depth of Seegés convictions
as a onscientious objector, and the same is true of Welsh. In this regard the Court of
Appeals noted,dtlhe government concedes that [Welsés] beliefs are held with the strength
of more traditional religious convictions. [Citation.]o

4. Federal Employment Bgrimination Law
a. Statutory and regulatory authority

Title VII of the Civil Rights Act of 1964 (title VII) makes it unlawful for an employer to
fidiscriminate against any individual with respect to his compensation, terms, conditions, or
privileges of employrant, because of such individ@al.. religion..0 (42 U.S.C. § 2000e

2(a)(1)):

Title VIl was amended in 1972 to include a definition of religion. (42 U.S.C. 8§ 2000e(j); Trans
World Airlines, Inc. v. Hardison (1977) 432 U.S. 63, 93,S.Ct. 2264, 53 L.Ed.2d 113.)

As amended, the pertinent part of title VII defines religion as folléWse termaeligiond

includes all aspects of religious observance and practice, as well as loglef.U.S.C. §
2000e(j).) The United States Seme Court has heléilhe intent and effect of this definition
was to make it an unlaviul employment practice under [Title VII] for an employer not to
make reasonable accommodations, short of undue hardship, for the religious practices of
his employees angbrospective employees (Trans World Airlines, Inc. v. Hardison, supra, 432
U.S. at p. 74, 97 S.Ct. 2264, see Balint v. Carson City (9th Cir.1999) 180 F.3d 1047, 1052.)

Federal law governingreligious practicesdiscrimination in the employment context is drawn
from the United States Supreme Court decisions in Seeger and Welsh. The applicable Equal
Employment Opportunity Comnssn (EEOC) guideline statedReligiounature of a practice
or belief. [] In mostases whether or not a practice or belief is religious is not at issue.

However, in those cases in which the issue does éxésfEqual Employment Opportunity]
Commission will define religious practices to include moral or ethical beliefs as to what is

right and wrong which are sincerely held with the strength of traditional religious views.

This standard was developed in United States v. Seeger, [supra,] 380 U.S. 163, 85 S.Ct. 850, 13
L.Ed.2d 733 ... and Welsh v. United States, [supra,] 398 U.S. 838,(3. 1792, 26 L.Ed.2d

308.... The Commission has consistently applied this standard in its decisions. The fact that no
religious group espouses such beliefs or the fact that the religious group to which the individual
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professes to belong may not accepth belief will not determine whether the belief is a
religious belief of the employee or prospective employe€29. C.F.R. § 1605.1, fn. omitted.)

We conclude that the best way tassess whether an FEHA claima@ fibeliefs, observances,
or practice® havefia place of importance parallel to that of traditionally recognized
religions,0 as required by regulation 7293.1, is to utilize the objective analysis enunciated
by the Third, Ninth, Eighth, and Tenth Circuits in Africa, Wiggins, Alvarado, and Meyers.

Flexible application of the objective guidelines identified in those casesnalile courts and
administrative agencies to make the sometimes subtle distinction between a religion and a
secular belief system. As noted previously, the guidelinegiirst, a religion addresses
fundamental and ultimate questions having to do with dgeand imponderable matters.
Second, a religion is comprehensive in nature; it consists of a bel@fstem as opposed to an
isolated teaching. Third, a religion often can be recognized by the presence of cemtai
formal and external signso (Africa v. Com. é Pa., supra, 662 F.2d at p. 1032, fn. omitted.)

We consider plaintifis allegations in light of these three indicia. We do not question pléntiff
allegation that his beliefs are sincerely held; it is presumed as a matter of law that they are.
However,we disregard conclusory allegat® for example, that plaint@ beliefsioccupy a
place in [his] life parallel to that filled by God in traditionally religious individuals adhering to
the Christan, Jewish or Muslim Faitiss(Aubry v. Trii City HospitalDist., supra, 2 Cal.4th at
pp. 966 967, 9 Cal.Rptr.2d 92, 831 P.2d 317; Moore v. Regents of University of California
(1990) 51 Cal.3d 120, 125, 271 Cal.Rptr. 146, 793 P.2d 479.)

First, plaintiff believesihat all living beings must be valued equally &mat it is immoral and
unethical for humans to kill and exploit animals even for food, clothing and the testing of
product safety for humaasfurther, it isfia violation of natural la@to transgress this belief.

There is no allegation or judicially no&able evidete plaintifits belief system addresses
fundamental or ultimate questions. There is no claim that veganism speaks to: the meaning of
human existence; the purpasidife; theories of humankir@ nature or its place in the universe;
matters of hman life and death; or the exercise of faith.

There is no apparent spiritual or atwerldly component to plaintit beliefs. Rather, plaintiff
alleges a moral and ethical creed limited to the single subject of highlnganimal life and
orderingon&s life based on that perspective. While veganism compels plaintiff to live in accord
with strict dictates of behavior, it reflects a moral and secular, rather than religious, philosophy.
(Africa v. Com. of Pa., supra, 662 F.2d at p. 1033; CarpenWilkinson (N.D.Ohio 1996) 946
F.Supp. 522, 526.)

Second, while plaintifits belief system governs his behavior in wideinging respects,
including the food he eats, the clothes he wears, and the products he uses, it is not
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sufficiently comprehensive in nature to fall within the provisions of regulation 7293.1

Plaintiff does not assert that his belief system derives from a power or being or faith to which all
else is subordinate or upon which all else depends. (United States v. Sgege380 U.S. at p.

176, 85 S.Ct. 850; Africa v. Com. of Pa., supra, 662 F.2d at p. 1031.)

Third, though not determinative, no formal or external signs of a religion are present.

There are no: teachers or leaders; services or ceremsiniggure or aganization; orders of

worship or articles of faith; or holidays. (Alvarado v. City of San Jose, supra, 94 F.3d at p. 1230;
Africa v. Com. of Pa., supra, 662 F.2d at pp. 10%E36.)

Absent a broader, more comprehensive scope, extending to ultimate qgjéstiannot be said
that plaintifits veganism falls within the scope of regfion 7293.1.

Rather, plaintiff & veganism is a personal philosophy, albeit shared by many others, and a
way of life.

Therefore, plaintiffs veganism is not a religious creeithin the meaning of the FEHA.
lll. DISPOSITION
The judgment is affirmed. Defendants, Southern California Permanente Medical Group, Kaiser
Foundation Hospitals, and Kaiser Foundation Health Plan, Inc., are to recover their costs on
appeal fronplaintiff, Jerold Daniel Friedman.
We concur: GRIGNON and ARMSTRONG, JJ.

Lewis v. United Parcel Service, Inc., 2005 WL 2596448 (N.D.Cal. 2005)

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT IN FAVOR OF
DEFENDANT

ALSUP, J.

INTRODUCTION
In this diversityremoval action, defendant United Parcel Service, Inc., moves for summary
judgment on all plaintiff claims. The motion is Granted.

STATEMENT

Plaintiff Paul Lewis drove a UPS delivery truck. He went out on wodkensipensation in
September 2002. With the@ption of two brief periods, he has remained on woékers
compensation since. During his most recent stint of work, a labor manager, Mike Mullan, met
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with Lewis and Eduardo Nufio, another manager. During the meeting, Mullan threatened to fire
Lewis unless & trimmed his dreadlocks. The dreadlocks, tucked under a UPS cap, forced it to
bulge out.

About the same time, various unnamed UP®agars told Lewis that Hevasr@ man enough to
do the jobd Another employee told him that the job wigsobably too muchfor him. Nufio told
Lewis that hdwas not the right person for the joidullan told Lewis that he was faking his
injuries and did not want to work.

After the meeting, Lewis told UPS for tfiest time that he wore dreadlocks because of a

religious belief. God instructed Lewis in a dream, Lewis now states, to grow dreadlocks so as to
embody the values held by Jesus. The Book of Revelations, he states, described Jesus as wearing
his hair likefiwool.0

Lewis made known his religious viewpoint to UPS via a request for religious accommaodation.
This was submitted after the meeting in March 2004. About that time, however, Lewgdieft

on worker§compensation. He remains on worlEsmpensatiortie has not been fired. He has

not trimmed his dreadlocks. UPS states that if and when Lewis advises that he is ready and
willing to return to work, UPS stands ready and willing to engage in an interactive process to try
to reach a religious accommodatiover his dreadlocks.

The foregoing is the view of the summauglgment evidence most favorable to plaintiff. All
claims are based on state law. Subjaetter jurisdiction is based on diversigmoval
jurisdiction.

ANALYSIS
A. AdverseEmployment Action.

Under California law, an adverse employment action may Ifelamate employment acti@n
such as termination or demotion. It may also be anything else fitaggonably likely to
adversely andhaterially affect an employégob perbrmance or opportunity for advancement
in his or her careayOn the other handia mere offensive utterance or even a pattern of social
slight®is not sufficiently adverse to satisfy this element. If the action does no moriatiger

or upset an empl@ep the claim must fail.

A mere threat of termination is not an adverse employment action. Nunez v. City of L.A., 147
F.3d 867, 875 (9th Cir.1998). A threat combined with a systematic pattern of other negative
treatment, however, may rise to the leviehio adverse employment action. Yanowitz, 32
Cal.Rptr.3d at 4590, 116 P.3d 1123.

The Ninth Circuit has found that a similafiwide array of disadvantageous changes in the
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workplace constitute adverse employment actRay v. Henderson, 217 F.3d 123240 (9th
Cir.2000). It has found, for example, the following employment actions to be adverse:

Af{t]ransfers of job duties and undeserved performance raiiMgstzoff v. Thomas, 809 F.2d
1371, 1376 (9th Cir.1987) (Title VII nationatigin discrimiration); see also Winarto v. Toshiba
Am. Elecs. Components, Inc., 274 F.3d 1276, 1286 (9th Cir.2001) (negative performance
evaluations; FEHA and federkw race, sex, nationalrigin and disability discrimination);

A disseminati on @fence Hashimoto a Datonalthd F&d §7h 676 (Oth
Cir.1997) (Title VIl race and gender discrimination);

A exclusion from meetings, seminars and posi't
for salary increases; denial of secretarial suppod;zamore burdensome work schedule,

Strothers v. S. Cal. Permanente Med. Group, 79 F.3d 859, 869 (9th Cir.1996) (FEHA and
federallaw race and gender discrimination); and

A el i mi nat i o ntimegolicyg a fdrolgranxto Ibt ereployeésaneet withesvisors to
discuss workplace issues, and institution of more burdensome workplace procedures, Ray, 217
F.3d at 12389 (Title VII gender discrimination).

The main adverse action was a threat to terminatesLiéWe did not conform to URS

fiPersonal ppearance GuidelinégLewis Dep. 18, Exh. 4). In addin, he was told that he

fwasr@ man enough to do the joby fivarious UPS persons, management persanakhough

Lewis did not attribute this comment to any specific person. Another UPS emplayeews

the job wagiprobably too muabfor him. Nufio told him that héwas not the right person for the
jobo (Lewis Dep. 129). Shortly before the termination threat, Mullan accused Lewis of faking his
injuries (Lewis Decl. 3).FN1

In this case, a reasoraljury could find that Lewis suffered adverse employment action in the
context of considering his claim of disability/medicaindition discrimination. There is

evidence of more thafia mere offensive utterance or even a pattern of social séghis,tothe

fact that Lewis was threatened with termination. See Yanowitz, 32 Cal.Rptr.3d at 454, 116 P.3d
1123. Stated in the alternative, there is evidence of more than a mere threat of termination. See
Nunez, 147 F.3d at 875. This was not a mere reprimaraldogss code violation,

unaccompanied by a threat of discharge. See Flannery v. Trans World Airlines, 160 F.3d 425,
427-28 (8th Cir.1998). The threat of termination and the insults Lewis suffered, when combined,
arefireasonably likely to adversely and maty affect [his] job performance or opportunity for
advancement in his or her caréefanowitz, 32 Cal.Rptr.3d at 454, 116 P.3d 1123.

In the instant case, a reasonable jury could find that the insults an@tbeyogpmments related
to Lewigs physical capabilities, when combined with the threat to terminate him, constituted an
adverseemploymentaction element but for the issue next addressed.
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B. Adverse Action Not By Reason of the Disability.

A plaintiff in a disability-discrimination claimmust prove that the action was taken by reason of
a disability or medical condition. Here this element cannot be satisfied. Significantly, the threat
to fire concerned the dreadlocks, not any disability. When UPS threatened to fire Lewis,
moreover, UPS didot yet know that Lewis wore dreadlocks for religious reasons. Therefore,
the threat was innocent under the law. Since the threat would be a critical parfiafieense
employment actio,the claim fails.

A UPS poster describing the standards for male employee hair stated that it must appear
fbusinesslike It did not address hair issues such as those of Lewis, whose long hair cause their
caps to bulge. At some point, however, it is reasonable to assuntieeti@ass of hair beneath

such a hat would grow to such a size that most employers would consider it unprofessional in
appearance. Not having any photographs of Lewis in his cap, this Court cannot determine
whether Lewisés locks reached that point. Vagess of the policy alone, however, without
something more, cannot sustain a claim that it was applied in a pretextual way to facilitate
discrimination.

Overall, Lewis has not shown that there is a genuine issue of material fact that an UPS took any
advere employment action against him because of his disability or medical condition. Defendant
UPS is therefore granted summary judgment on the claim for disability or mediadition
discrimination.

3. Third Claim: Religious Discrimination.

Under FEHA, itis unlawful for an employsdito bar or to dischargea person from employment,

or to discriminate against a person in fterms, conditions, or privileges of employnient

because of hisrdier religious creed. Cal. GG\Code 8§ 12940(a). To establish redigs-creed
discrimination under FEHA, Lewis must show, among other things, that he had a bona fide
religious belief and that the employer was aware of that belief. Of course, he must still show that
some adverse job actiovaes taken against him. Cal. GbCode § 12940(a).

Lewis cites two Ninth Circuit decisions that state that a plaintiff makes out a prima facie case of
Title VII religious discrimination whenever (1) he had a bona fide religious belief, the practice of
which conflicted with an employmedtuty; (2) he informed his employer of the belief and

conflict; and (3) the employer threatened him with or subjected him to discriminatory treatment,
including discharge, because of his inability to fulfill the job requirements. Heller v. EBB Auto
Co., 8 F3d 1433, 1438 (9th Cir.1993) (emphasis added); Lawson v. Wash. State Patrol, 296 F.3d
799, 804 (9th Cir.2002). These statements were dicta. Nunez controls here.FN4

FN4. In Heller, the plaintiff was fired without any preceding threat, sathiead o bearing
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on the couids holding. Heller, 8 F.3d at 1439. In Lawson, the Court held the plaintiff was not
subject to any adverse action. The Lawson court also found that no threats were made against the
plaintiff. Lawson, 296 F.3d at 805 & n. 6. In Nun#® holding that the officer had suffered no
adverse employment action was determinative of his First Amendment retaliation claim.

Lewis next invokes Section 12940(1), which bars employers from discriminating against a
person because of a conflict betwéenor her religious belief and an employment requirement,
unless it has explored ways of accommodating the religious practice and is unable to reasonably
accommodate those beliefs.

This provision is distinct from Section 12940(a) because it makes fuhlagiverse employment

action t&en not because of the emplogeereed but rather because of a conflict between the

creed and an employment requirement. Even if the employer takes an adverse action because of
such a conflict, it can escape liability byos¥ing that (1) it engaged in a gofalth attempt to

reach an accommodation with the religious individual but (2) was unable to do so because the
accommodation would cause undue hardship on the employer.

The analysis of whether there was an adverse gmmgot action is identical under this provision

as under 12940(a), and so is the conclusion. Again, Nunez controls. Lewis suffered no more than
a single threat of termination because of the conflict between his dreadiatki 8

employeehair policy. Futhermore, UPS did not know Lewis had a religious basis for his hair
length at the time he made the reprimand threat. UPS therefore could not have made the threat
due to any conflict between Levisreligious practices and a UPS work requirement. No

reasonhle jury could find that Lewis has a valid religisascommodation claim.

CONCLUSION
For thereasons stated above, defen@ntotion for summary judgment is Granted with regard
to all claims.

IT 1S SO ORDERED.

U.S. Equal EmploymentOpportunity Commission v. Consol Energy, Inc.,
___F.3d _ (4th Cir. 2017) (2017 WL 2603976)

Before NIEMEYER, TRAXLER, and HARRIS, Circuit Judges.

Opinion
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Affirmed by published opinion. Judge Harris wrote the opinion, in which Judge Niemeyer and
Judge Traxler joined.

PAMELA HARRIS, Circuit Judge:

For 37 years, Beverly R. Butcher, Jr. worked without incident as a coal miner at the Robinson
Run Mine, owned by appellant Consol Energy, Inc. But when Consol implemented a biometric
hand scanner to tradls employees, Butcher, a devout evangelical Christian, informed his
supervisors that his religious beliefs prevented him from using the system. And although Consol
was providing an alternative to employees who could not use the hand scannefrgdigmrs
reasons, itefused to accommodate Butcfeereligious objection. Forced to choose between his
religious commitments and his continued employment, Butcher retired under protest.

The United States Equal Employment Opportunity Commission (EEOC) sumhali of

Butcher, alleging that Consol violated Title VII by constructively discharging Butcher instead of
accommodating his religious beliefs. After trial, the jury returned a verdict in favor of the EEOC.
Butcher was awarded compensatory damages ahadges and benefits, but not punitive
damages;ite EEOGs evidence, the district court ruled, could not justify an award of punitive
damages under the standard set out in Title VII. The disbiet subsequently denied Con&ol
postverdict motions sealkg judgment as a matter of law, a new trial, and amendment of the
district courés findings regarding lost wages.

We agree with the district court that Consol is not entitled to judgment as a matter of law: The
evidence presented at trial allowed the jurgonclude that Consol failed to make available to a
sincere religious objector the same reasonable accommodation it offered other employees, in
clear violation of Title VII. And we find no error in the host of evidentiary rulings challenged by
Consol inits motion for a new trial, nor in the district cartieterminations regarding lost

wages and punitive damages. Accordingly, we affirm the district court judgment in all respects.

l.
A.

Butcher began work with Consol in April of 1975, and in Septemb#® 67 started at Congsl
Robinson Run Mine, in West Virginia. For almost 40 years, Butcher by all accounts was a
satisfactory employee, with no record of poor performance or disciplinary problems. Butcher
also is a lifelong evangelical Christian. An cathed minister and associate pastor, he has served
in a variety of capacities at his church: as a member of the bottsigfes, as part of the

churclés worship team, as a youth worker, and as a participant in mission trips.
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For 37 years, Butché& emplyment with Consol posed no conflict with his religious conduct

and beliefs. But in 2012, a change to the daily operationgd®tivinson Run Mine put

Butcheis religious beliefs at odds with his job. In the summer of 2012, Consol implemented a
biometric landscanner system at the mine, in order to better monitor the attendance and work
hours of its employees. The scanner system required each employee checking in or out of a shift
to scan his or her right hand; the shape of the righd & then linked tthe workeés unique
personnel number. As compared to the previous system, in which the shift foreman manually
tracked the time worked by employees, the scanner was thought to allow for more accurate and
efficient reporting.

For Butcher, however, participag in the hanescanner system would have presented a threat to
core religious commitments. Butcher, who testified that his religious beliefs are grounded in the
fiauthenticity ... [and] authority of the scriptuekelieves in an Antichrist thé@istandgor evil,0

and that the Amchristés followers are condemned éwerlasting punishment. Butcléer
understanding of the biblical Book of Revelation is that the Mark of the Beast brands followers
of the Antichrist, allowing the Antichrist to migpulate themAnd use of Consé hand

scanning system, Butcher feared, would result in beirignsoked) for even without any

physical or visible sign, his willingness to undergo the dcahether with his right hand or his

leftd could lead to his identification witthé Antichrist. That Butcher is sincere in these beliefs

is not disputed.

Butcher brought his concerns to his uniorrespntative, who alerted Con&@human resources
department. According to Butcher, he was then instructed by Consol to pilaeteerfrom my
pastor explaining why | needed a religious accommodatiumcher obtained a letter froms
pastor vouching for Butchérfideep dedication to the Lord Jesus Chiisie also prepared his
own letter, citing verses from the Book of Revelation axpaning his view that the hand
scanner would associate him with the Mark of the Beast, causing him through his will and
actions to serve the Antichrist. Butcher ends the letter by stating:

As a Christian | believe it would not be in the best intereat©hristian believer to
participate in the use of a hand scanner. Even though this hand scanner is not giving a
number or mark, it is a device leading up to that time when it will come to fruition, and in
good faith and a strong belief in my religion, lwig not want to participate in this

program.

In June of 2012, Butcher met with Mike Smith, the nnguperintendent, and Chris Fazio, a
human resources supervisor, to discuss his situation. Butcher provided Smith and Fazio with the
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letter from his pastoas well as his own letter, and explained that the {s@adner system was
not one that hécould or would want to participate dis a Christian.

According to Butcher, and consistent with the religious beliefs described above, the objection he
describedextended to the scanning of either hand, and was not limited to use of his right hand.
Unaware of any other means of accommodating his religious concerns, Butcher offered to check
in with his shift supervisor or to punch in on a time clock, as he hae ipatst while working at

the mine.

In response, Fazio gave Butclagletter written by the scan@emanufacturer, offering

assurances that the scanner cannot detect or place @ melikding the Mark of the Beaston

the body of a person. Offering its own interpretatiofiighe Scripturesthe letter explained

that because the Mark of the Beast soagted only with the right hand or the forehead, use of
the left hand in the scanner would be sufficient to obviate any religious concerns regarding the
system. Fazio and Smith asked that Butcher review this information with his pastor, and, if he
contirued to object, provide latter attesting to his chur@hopposition to the scanner system.

At roughly the same time, and unbeknownst to Butcher, Consol was providing an
accommodation to other employees that allowed them to bypass the new scanner system
altogether. As of July 2012, Consol had determined that two employees with hand injuries, who
could not be enrolled through a scan of either hand, instead could enter their personnel numbers
on a keypad attached to the system. According to Cngain trialwitness, this

accommodation imposed no additional cost or burden on the company, and allowing Butcher to
use the keypad procedure would have been similarlyfomest

Nevertheless, Consol continued to resist making the same accommodation for Butcher, and
instead decided that Butcher would be required to scan his left hand. The disparity in treatment
was highlighted by a single email dated July 25, 2012, simultaneously authorizing the keypad
accommodation for the two employees with physical injuries angirtgthat @commodation to
Butcher:f[L]eté make our religious objector use his left hand.

Butcher was notified ofonsobs decision at a meeting with Smith and Baam August 6, 2012.

At Butcheits request, the meeting was deferred until August 10, 2012, so that Butcher could
consider the option of using his left hand in the scanner. Butcher used that time, he testified, to
go fiback to the scriptures agaiand tofipray|[ ] very hard about his dilenma. On August 10,
Butcher told Smith and Fazio thah good conscience [he] could not go along with this system

of scanning [his] hand in and ciEmith promptlyhanded Butcher a copy of Con&ol

disciplinary procedures regarding the scanner, with tbmge that it would be enforced against

him if he refused to scan his left hand. Aadiing to the policy, an employésefirst and second
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missed scans each would result in a written warning; the third would result in a suspension; and a
fourth would resultn suspension with intent to discharge. Butcher believedrthssage was
clear:filf I didn& go along with the hand scan system, their intent ... was to fie me.

Butcher responded to this ultimatum by tendering his retirement. According to Butcher, he
emphasized that he did not want to retiiledidn@ have any hobbies, | wa@meady to retire.... |
reiterated again, you know, that I really believed and tried to live by the scriptures and, well,
almost practically just begged them to find a way to kaggob 0 But when Consol remained
unsympathetic, Butcher felt he had no choice but to retire under protest.

Shortly after retiring, Butcher learned from his union, the United Mine Workers of America
(AUMWA 0), about the keypad accommodation Consol hadexffether employees. The union
then filed a grievance on behalf of Butcher pursuant to its collective bargaining agreement with
Consol,based on Consi failure to accommodate Butcligreligious beliefs. The UMWA
subsequently withdrew the grievance, heare when it determined that its agreement with

Consol did not require religious accommodations.

In the meantime, Butcher, facing what he viewed as pressing financial need, sought new
employment. In the summer and fall of 2012, he attended job fairs;ddok@b postings; and
applied for various jobs, including a position at the one coal mine he knew to have a vacancy.
After several months of unsuccessfuljatnting, Butcher was hired by a temporary
employment agency in October of 2012 to work as aetaep helper. In September of 2013,
Butcher accepted a betfpaying construction position at another company, and he remained at
that company for the duration of the trial.

B.

The EEOC brought an enforcement action against Consol on behalf of Butagngathat
Consol violated Title VII of the Civil Rights Act of 1964 by failing to accommodate Budsher
religious beliefs and constructively discharging him. See 42 U.S.C. 88 2000e teG2(XI).
It sought compensatory and punitive damages, backrantfay and lost benefits, and
injunctive relief.

The case was tried before a jury in Januar®Qdf5. At the close of the EE@Cevidence, th

district court granted CongslRule 50(a) motion for judgment as a matter of law on the issue of
punitive damges. As the district court explained, punitive damages are available under Title VII
only if a defendant employer has aciedth malice or with reckless indifferenaéo a plaintifis
protected rights. 42 U.S.C. § 1981a(b)(1). Here, theidisourt corluded, the EEO&

137|Page



Fall 2020

evidence was insufficient to meet that standard; no reasonable jury coufichfitide or reckless
indifference to the rights of Mr. Butcher.

The jury ultimately returned a verdict in favor of the EEOC, finding Consol liablaiorg to
accommodate Butch@rreligious beliefs. The jury made findings as to each of the three
elements of a Title VII reasonable accommodation claim: that Butcher had sincere religious
beliefs in conflict with Cons@é requirement that he use the handnner; that Butcher had
informed Consol of this conflict; and that Consol constructively discharged Butcher for his
refusal to comply with its directions.

The district court had instructed the jury on its authority to award compensatory damages in the
event that it found a Title VII violation, distinguishing compensatory damages from lost wages
and emphasizing that the jufighould not consider the issue of lost wages in [its] deliberadions.
J.A. 1140. Nevertheless, in the blank on the jury form forpmmeatory damages, the jury wrote

in fisalary plus bonus & pension, court costfter conferring with the parties, the district court
reinstructed the jury on compensatory damages and sent the jury back for further deliberations,
clarifying thatf{t]he fad that | am sending you back does not indicate my feelings as to the
amount of damages or whether damages ... should be avéardadninutes later, the jury

returned a second verdict, this time awarding $150,000 in compensatory damages. In response to
a poll requested by Consol, each member of the jury confirmed that no portion of the $150,000
award consisted of lost wages.

After briefing by the parties, the court held an evidentiary hearing on equitable remedies,
including front and back pay and lost bétse and on the EEO® request for a permanent

injunction against Consol, prohibiting further violations of Titled&lteasonable

accommodation provision. With respect to lost wages and benefits, the parties differed on two
main issues: whether Butcl@epostretirement job search satisfied his duty to mitigate his
damages, and whether the pension benefits Butcher received after retiring should be offset from
any award. The district court determined that Butcher properly mitigated his damages and that
Butcheits pension benefits werdieollateral sourogthat should not be deducted from a

damages award. The court awarded Butcher $436,860.74 in front and back pay and lost benefits,
and issued a permanent injunction against Consol, requiring Consol ta fesraifuture

violations of Title VIi&s reasonable accommodation provision and to provide management
training on religious accommodations.

After judgment was entered, Consol filed three p@stict motions that are the subject of this
appeal.
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In a comprieensive and carefully reasoned opinion, the district court denied all three motions.
Consol timely appealed, and the EEOC filed a timely eapgseal of the district cow# ruling
on punitive damages.

Title VIl makes it an unlawful employment practi@e discharge any individual ... because of

such individuads ... religiono 42 U.S.C. § 20002(a)(1). Under that provision, an employer
mustiimake reasonable accommodation for the religious observances of its employees, short of
incurring an undue hardgp.0 EEOC v. Firestone Fibers & Textiles Co., 515 F.3d 307, 312 (4th
Cir. 2008) (quoting Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 75, 97 S.Ct. 2264, 53
L.Ed.2d 113 (1977)); see also 42 U.S.C. § 2000e(j) (defifmglggiono to includefiall aspects of
religious observance and practice, as well as belieless employer can show that
accommodation of employéereligion would impose afundue hardship on the ... emplagger
businesg).

To show a violation of thifreasonable accommodatduty, as the district court explained, an
employee must prove thdi(1) he or she has a bona fide religious belief that conflicts with an
employment requirement; (2) he or she informed the employer of this belief; [and] (3) he or she
was disciplined for failte to comply with the conflicting employment requirement.

On appeal, as before the district court, Consol argues primarily that the evidence presented at
trial was legally msufficient to support the juéy specific findings under the first and third of

these elements: that there was a conflict between a bona fide religious belief held by Butcher and
the requirement that Butcher use the hand scanner, and that Butcher was constructively
discharged as a result. We agree with the district court that theneefdlly supports the jur§s

verdict on both these pointsnd therefore affirm the codstdenial of Consé motion for

judgment as a matter of law.2

A.

The core of Cons@ defense is that it did not fail teasonably accommodate Butaiser

religious beliefs because there wasdotfno conflict between Butchisrbeliefs and its

requirement that Butcher use the hand scanner system. Highlighting the fact that Butcher
testifiedd consistent with his letter to Csold that the system would not imprint a physical

mark on his hand, Consol argues that the EEOC failed to establish that Butcher could not use the
scanner system without compromising his beliefs regarding the Mark of the Beast.
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The district court disagreednd properly so. In both his letter to Consol and his trial testimony,
Butcher carefully and clearly laid out his religious objection to use of the scanner system,
notwithstanding the fact that it would produce no physical mark. As the district colainexyy
there was ample evidence from which a jury could conclude that Butcher sincerely believed
fiparticipation in this syste@® with or without a tangible maé& dwas a showing of allegiance

to the Antichrist) inconsistent with his deepest religious cotieics. That is all that is required

to establish the regsite conflict between Butch@r religious beliefs and Consgslinsistence that
he use its scanner system.

At bottom, Consds failure to recognize this conflitin its dealings with Butcher as wel$ its

litigation of this casé appears to reflect its conviction that Butdseeligious beliefs, though

sincere, are mistaken: that the Mark of the Beast is not, as Butcher believes, associated with mere
participation in a scanner identification systémt instead manifests only as a physical mark,

placed upon the right and not the left hand; and that as a result, allowing Butcher to scan his left
hand through the system would be more than sufficient to obviate any potential conflict.

Thus, Consol religin its discussions with Butcher and again in litigation on the letter from the
manufacturer of the scanner system, which interpreted scripture to find that the Mark of the
Beast is identified only with the right handptiints to evidence that Butcliepastor does not

shae Butcheds belief that there is a connection between the scanner and the Mark of the Beast.
Indeed, Consol opened its oral argument before this court with quotations from scripture
purporting to demonstrate that the Mark of the Beastbe imprinted only on the right hand.

But all of this, of course, is biele the point. It is not Congil place as an employer, nor ours as

a court, to question the correctnesswarethe plausibility of Butchés rdigious understandings.
See Emf Div., Depd of Human Res. of Or. v. Smith, 494 U.S. 872, 887 (199R¢featedly

and in many different contexts, we have warned that courts must not presume to determine ... the
plausibility d a religious claim). Butchegs religious beliefs are protectadhether or not his
pastor agrees with them, cfhdmas v. Review Bd. of Ind. Er@Sec. Div., 450 U.S. 707, 715

16, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981) (protection of religious beliefs not limited to beliefs
shared by religious sect), andh@ther or noButcheiis pastod or Conso) or the manufacturer of
Consofs scanning systednthinks that Butcher, in seeking to protect his religious conscience,
has drawn the line in the right place, see id. at 715, 101 S.Ct. g2 (hot for us to say that

the line[the religious objector] drew was an unreasonabledpn®o long as there is sufficient
evidence that Butchés beliefs are sincerely hédwhich the jury specifically found, and Consol
does not puted and conflict with Cons@ employment requiremenhgat is the end of the
matter.
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Indeed, once we take out of this case any suggestion that Butcher may have misunderstood the
Book of Revelation or the significance of the Mark of the Beast, there is very little left. This case
does not present, for instantiee complicated questions that sometimes arise when an employer
asserts as a defense to a religious accommodation claim that the requested accommodation
would not be feasible, and would instead imposéuariue hardshijpon its operations. See
Firestone Bbers, 515 F.3d at 3112; Trans World Airlines, 432 U.S. ati/b, 97 S.Ct. 2264
(considering whether requested religious accommodation was feasible).

Quite the contrary: Consol expressly conceded that allowing Butcher to bypass the scan by
entering higdentification number into a keypad would impose no additional burdens or costs on
the company. And Consol knew this, of course, because it had provided precisely that
accommodation to two other employees who needed it ferelmious reasorts and then,n

the very same email, refustmlgive equal regard to Butclierequest for a religious
accommodation. In light of all of this evidence, we haweeason to question the jasy
determination that Consol should be held liable for its responsediafiéect between Butchés

sincere religious beliefs and its scanagstem requirements.

B.

Consol also argues that the EEOC failed to establish the third element of a failure to
accommodate claim: that Butcher suffered some adverse employment actress @ hs
failure to comply with Consé& employment requirements. According to Consol, Butcher was
not disciplined or terminated but instead voluntarily retired, and thésjapntrary finding of
constructive discharge cannot be sustained on tlderse introduced at trial.

The district court rejected that claim. Under our precedent, it explained, an employee is
constructively dischargédsatisfying the third element of a failure to accommodate éaim
whenfian employer deliberately makes the working conditions of the emploig@erabled
(quoting Whitten v. Fre@, Inc., 601 F.3d 231, 248 (4th Cir. 2010)). As to the deliberateness
prong, the district cotifound that evidence of Congeficomplete failure to accommodate, in
the face of repeated requestsymbined with eviderecthat Consol was aware of a costless
accommodation but nevertheless refused to make it available to Butchsyffi@snt to

support the jurgs verdict. And thelistrict court dismissed Congblargument that Butchasr
working conditions could not halmenfintolerableé as a matter of law because he had recourse
to a grievance procedure under his u@orollective bargaining agreement, holding that there
was sufficient evidence for the jury to find that Consol had left Butcher with no choice but to
retre.
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Before our court, Consol originally emphasizedfiieliberatenessprong of this analysis,
arguing that there is insufficient evidence to support a showing that Consol denied Butcher an
accommodation in an effort to provoke his retirement.

But as aresult of intervening Supreme Court case ladegliberatenesss no longer a component
of a constructive dischargdaim. After the district couds orded but before appellate briefing
had concludedl the Supreme Court revisited the standard for consteudischarge in Green v.
Brennanj 1 W.S.7 1 186 S.Ct. 1769, 195 L.Ed.2d 44 (2016), and expressly rejected a
fideliberatenessor intent requirement:

The whole point of allowing an employee to claronstructivédischarge is that in
circumstances of dcrimination so intolerable that a reasonable person would resign, we
treat the employés resignation as though the employer actually fired him. We do not
also require an employee to come forward with popfoof that would often be difficult

to allege phusiblyd that not only was the discrimination so bad that he had to quit, but
also tha his quitting was his employ&rplan all along.

That leaves only the questionfifitolerability 0 or, more specifically, whether there is sufficient
evidence that as r@esult of Consds discriminatory conduct, Butcher was subjected to
circumstancesiso intolerable that a reasonable person would résign.

We agree with the district court that there exists substantial evidence that Butcher was put in an
intolerable positn when Consol refused to accommodate his religious objection, requiring him
to use a scanner system that Butcher sincerely believed would render him a follower of the
Antichrist, ftormented with fire and brimstore.

This goes well beyond the kind of rafirthe-mill fAidissatisfaction with work assignments, [ ]

feeling of being unfairly criticized, or difficult or unpleasant working conditidhat we have
viewed as falling short of objective intolerability. And like the district court, we do not think that
the future prospect of a successful grievance under a collective bargaining agdeevesnt
assuming, contrary to the uni@rdetermination, that the collective bargaining agreement at issue
here allowed for a grievance based on a right to religious acodatiar® would do anything to
alleviate the immeiate intolerability of Butch&s circumstances.

For the foregoing reasons, we affirm the judgment of the district court.
AFFIRMED

All Citations
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--- F.3d---, 2017 WL 2603976

Contreras v. Crown Zellerbach Corp., 565 P.2d 1173 (1977)
Opinion
UTTER, Associate Justice.

David Contreras and his wife brought an action against Crown Zellerbach Corporation alleging
five causes of action based upon allegedly abusive and improper conduct of Crown &éHerba
employees and supervisory personnel. Crown Zellerbach moved to dismiss the first claim for
relief, which is premised upon the tort of outrage, for failure to state a claim. The trial court
granted this motion to dismiss and Contreras appeals. Onemegnelaim was dismissed by
stipulation of the parties and claims for relief under the Washington civil rights act, RCW 49.60,
the Civil Rights Act of 1866, 42 U.S.C. § 1981, and a claim for conspiracy under 42 U.S.C. §
1985, still remain.

We reverse th trial court and find the pleadings state a claim based upon the tort of outrage as
defined in Restatement (Second) of Torts 8 46(1).

Appellant®complaint alleges the following facts: David Contreras and his wife lived in
Cathlame{Washingtonwhere Mt Contreras was employed by respondent through the fall and
winter of 1973. He was wrongfully terminated on January 24, 1974.

During the time of his employment he was subjected to continuous humiliation and
embarrassment by reason of racial jokes, slacscomments made in his presence by agents and
employees of the defendant corporation on the job site and during working hours. Regpondent
foreman and managing agents failed to control their employees and to accord appellant the right
to work free of raial discrimination, slurs, comments and pressures.

Responder@s agents and employees, while acting within the scope of their employment, both
while appellant was employed and after his discharge, made numerous statements accusing
appellant wrongfully oktealing property owned by respondent.

The effect of these untrue statements was to prevent appellant from seeking and holding
permanent employment in the Cathlamet area and to hold him and his wife up to public scorn
and ridicule. Some of th&atements made by respondemtgents and employees were made
maliciously or with knowledge of their falsity or when they should have known the statements
were false.

This conduct resulted in an inability of appellant to obtain employment which imiage him
unable to pay his bills and ruined an otherwise excellent credit rating. His failure to fitich&ull
employment is a direct and proximate result of resposiagents and employé&estander and
racial actions.
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Appellants claim for relief ishat respondef# conduct was intentional or reckless and so

extreme in degree as to be beyond all reasonable bounds of decency. Such conduct in turn caused
him severe emotional distress by reason of the acts of intimidation, demotions, humiliations and
public exposure to scorn and ridicule when respon@esgents knew or should have known that
appellant, by reason of his nationality and background as a MeXioanican, was particularly
susceptible to emotional distress from defen@acwnduct. He allegessponderis conduct

thereby amounts to the tort of outrage.

The trial court indicated it was dismissing the first cause of action based upon the tort of outrage
inasmuch as the only authority for the tort of outrage in this state, GrimSamnson, 85

Wash.2d 52, 530 P.2d 291 (1975), was limited to the facts of that case. In Grimsby, this court
considered whether we would adopt subsection (Restatement (Second) of Tortd® The

facts there involved a claim by a husband for recovetgrofiamages for distress he suffered

when the hospital and doctors treating his wife allegedly breached the péysidian

relationship by abandoning her and failing to provide medical care causing suffering and
resulting in her death before his eyes.

The facts of that case, by necessity, involved only a claim by a member of a thirdgerson

family, the husband, who was present at the time allegedly outrageous conduct was visited on his
wife. We there adopted the tort of outrage for conduct agaiastife which the husband had
witnessed. We specifically held, among other limitations adoptedittireplaintiff must be an
immediate family member of the person who is the object of the deféadatibns, and he

must be present at the time of suchdimt (comment | f Grimsby v. Samson, supra at 60, 530

P.2d at page 295.

The trial court believed by our emphasis on the fact that the plaintiff must be an immediate
family member of the person who is the object of the defefglantions, that it was ointent to
limit this tort to thirdperson situations only. While this interpretation is arguable, such was not
our intent.

We went on to say in Grimsby, at page 60, 530 P.2d at page 29%yéhatiopt the theory of
Restatement (Second) of Torts, 846(2) and (2)(a) . 0.

There is no reason to limit recovery on the tort of outrage to members of the family of those
directly injured while excluding recovery by the person primarily injured and we decline to do

so. W. Prosser, Insult and Outrage CGHl.L.Rev. 40 (1956). A vast majority of cases involving

the tort of outrage have been actions brought by the recipient of the conduct. Agis v. Howard
Johnson Co., Mass., 355 N.E.2d 315 (1976); Womack v. Eldridge, 215 Va. 338, 210 S.E.2d 145
(1974); Alcornv. Anbro Engineering, Inc., 2 Cal.3d 493, 86 Cal.Rptr. 88, 468 P.2d 216 (1970);
see Annot., 64 A.L.R.2d 100 (1959).

l44|Page



Fall 2020

Liability for outrage is of ancient lineage. The law in the classical age of the Roman Empire
allowed recovery for outrage or insult ae tifelict jvrongful act, torf of finiuria.o It required an

intent to insult and that anger be shown as soon as the facts were known. Intent to insult,
however, could be presumed from the facts, which spoke for themselves. Defamation under
Roman law was atsa case ofiniuria,0 where the basis of liability was not loss of reputation but
outrage to feelings. Publication to a third party was thus arguably unnecessary. W. Buckland and
A. McNair, Roman Law and Common Law 2860 (1936).

Acceptance of the todf outrage has undergone a remarkable evolutionary process in the United
States in a relatively short time. Section 46 of the Restatement of Torts in its original form stated
flatly there was no liability for the intentional infliction of emotional disstes for bodily harm
resulting from it, except in cases of assault and of the special liability of carriers covered in
section 48.

This position was reversed in the 1948 supplement and the comments were completely rewritten.
Restatement (Second) of T®#8 46 at 21 (Tent. Draft No. 1, 1957). The Restatement and courts
supporting it have since drastically changed their position, from denial of liability for

intentionally inflicting emotional distress to the allowance of liability against one who

intentiorally caused emotional distress without privilege to do so, and later to the present rule
which requires that the conduct be extreme and outrageous before liability will attach. Pakos v.
Clark, 253 Or. 113, 453 P.2d 682 (1969).

In Browning v. SlenderellayStems, 54 Wash.2d 440, 341 P.2d 859 (1959), we held recovery
could be premised upon tort liability for emotional distress, unaccompanied by any physical
injury where the victim was injured by racially discriminatory action. The court there recognized
thatthe 1948 supplement to Restatement of Torts § 46 changed the language in the initial
statement in Restatement, Torts (1934), § 46, to allow recoveryfi{@me who, without a

privilege to do so, intentionally causes severe emotional distress to anatherits opinion

this court quoted subsection (g) of the then section 46:

fi(g) In short, the rule stated in this section imposes liability for intentionally causing
severe emotional distress in those situations in which the@ctmmduct has gone

beyond all reasonable bounds of decency. The prohibited conduct is conduct which in the
eyes of decent men and women in a civilized community is considered outrageous and
intolerable. Generally, the case is one in which the recitation of the facts to ageaver
member of the community would arouse his resentment against the actor and lead him to
exclaim@utrageoush

Browning v. Slenderella Systems, supra at 447, 448, 341 P.2d at 864.

Thus, even before Grimsby v. Samson, supra, and in harmonynaati other jurisdictions we
recognized liability could be premised on outrageous conduct such as that alleged here.
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Respondent argues that even if it is held the direct recipient of allegedly outrageous conduct may
bring suit based upon the tortaitrage, the claim here stated is inadequate. There are

limitations on the tort that we specifically noted in Grimsby. With these limitations in mind, the
trial court first determines whether the defen@uobnduct may reasonably be regarded as so
extremeand outrageous as to permit recovery. Restatement (Second) of Torts s 46; Alcorn v.
Anbro Engineering, Inc., supra 2 Cal.3d at 498, 86 Cal.Rptr. 88, 468 P.2d 216; Muhich v. Family
Finance Corp., 72 Wis.2d 625, 241 N.W.2d 619 (1976).

When one in a posdn of authority, actual or apparent, over another has allegedly made racial
slurs and jokes and comments, this abusive conduct gives added impetus to the claim of
outrageous behavior. Restatement (Second) of Torts § 46 comment e. The relationship between
the parties is a significant factor in determining whether liability should be imposed. Alcorn v.
Anbro Engineering, Inc., supra 2 Cal.3d at 498 n. 2, 86 Cal.Rptr. 88, 468 P.2d 216. See Dawson
v. Associates Financial Services Co. of Kansas, Inc., 215 Kdn529 P.2d 104 (1974); Golden

v. Dungan, 20 Cal.App.3d 295, 97 Cal.Rptr. 577 (1971).

Appellants factual recital that respondéntailure to control their employees and accord him a
place to work free from racial discrimination, slurs, comments ars$yres may add additional
weight to his claim. Where a person is not free to leave but must remain in physical proximity to
others who continually make racial slurs and comments, it is for the jury to determine both
whether this is a factor in making thiaion one of extreme outrage and the extent to which the
employer was or should have been aware of these conditions, through its supervisory personnel
or by other means.

As we as a nation of immigrants become more aware of the need for pride in our diverse
backgrounds, racial epithets which were once part of common usage may not now be looked
upon agimere insulting languag&Changing sensitivity in society alters the acceptability of
former terms. It is noted in Alcorn v. Anbro Engineering, Inc., supd®@in. 4, 86 Cal.Rptr. at
91, 468 P.2d at 21%Although the slang epithéigge®may once have been in common usage,
along with such other racial characterizationsnasp 6&chink 6Gap 6&ohunkdor Gshanty Irishh
the former expression has becopagticularly abusive and insulting in light of recent
developments in the civil righisnovement as it pertains to the American Negro. Nor can we
accept defendardsontention that plaintiff, as a truckdriver must have become accustomed to
such abusive layuage. Plaintifis own susceptibility to racial slurs and other discriminatory
conduct is a question for the trier of fact, and cannot be determined on denurrer.

The same conclusion is compelled with regard to Mexiauericans and the various slang
epithets that may have once been in common usage regarding them. It is for the trier of fact to
determine, taking into account changing social conditions and plérdiffn susceptibility,

whether the particular conduct was sufficient to constitute extremnage.
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In determining whether to dismiss appell@maigim, this court must consider respondent

challenge within the framework of CR 12(b)(6). A motion to dismiss questions only the legal
sufficiency of the allegations in a pleading. The court neeéimibthat any support for the

alleged facts exists or would be admissible in trial as would be its duty on a motion for summary
judgment. The question under CR 12(b)(6) is basically a legal one, and the facts are considered
only as a conceptual backgrouiod the legal determination. Brown v. MacPhe@&omnc., 86

Wash.2d 293, 298, 545 P.2d 13 (1975). The only issue before the trial judge is whether it can be
said there is no state of facts which plaintiff could have proven entitling him to relief usader h
claim. Barnum v. State, 72 Wash.2d 928, 435 P.2d 678 (1967); Grimsby v. Samson, supra 85
Wash.2d at 55, 530 P.2d 291.

Viewed in this light, appelladt claim that he was subjected to intentional or reckless conduct on
the part of respondent which wlagyond all reasonable bounds of decency and caused him
severe emotional distress by reason of acts of intimidation, demotions, humiliation in public and
exposure to scorn and ridicule, when respor@eagents knew or should have known that by
reason of e Mexican nationality and background he was particularly susceptible to emotional
distress as a result of respondemonduct, is within the parameters of the tort of outrage as
defined by our cases and the Restatement (Second) of Torts s 46(1).

The judgnent of dismissal is reversed.

WRIGHT, C. J., and ROSELLINI, HAMILTON, HOROWITZ and DOLLIVER, JJ., concur.
STAFFORD, Associate Justice (concurring in the result only).

It must be stressed that tffact which set the stage for this opinion were derived from mere
allegations in plaintiffs claim for relief. The sole issue is whether the allegations state a claim
that will support the tort of outrage as defined in Restatement (Second) of Torts § 46(1) and
Grimsby v. Samson, 85 Wash.2d 52, 530 P.2d 291 (1975).

In essence, the instant case observes that the allegations claim a series of intentional, reckless
acts and circumstances which, if proved, could be deemed by a juryido batrageous in
characterand so extreme in degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized commai@timsby v. Samson,

supra at 59, 530 P.2d at 295. If a jury should so find and also determitieetbhahduct

proximately causefisevere emotional distress to the plaintiffie resulting damage would

support recovery under the tort of outrage. Grimsby v. Samson, supra at 59, 530 P.2d at 295.
Nevertheless, we should make it abundantly clear thateveat declaring, as a matter of fact or

a matter of law, that the alleged acts and circumstances are to be equated with the tort of outrage.
Whether the alleged acts and circumstances ultimately meet the tests of Grimsby and the
Restatement is a jury ques..

| take this cautionary approach because | fear the magdigcussion of the natiGgrowing
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social sensitiveness to formerly acceptable language leads us too easily from an area of original
social acceptance, and subsequentaxmeptance, tde area of legal liability. In fact, a cursory
reading of the opinion and consideration of the cited law review article by W. Prosser, together
with the proposition for which the treatise by W. Buckland and A. McNair is cited, could easily
cause one to assie that the holding of this case either runs counter to, or at least greatly
expands upon, the very carefully chosen words of Grimsby which were based upon the equally
exacting terminology of Restatement (Second) of Torts § 46, particularly comment d.

The majority goes even further to say generally fii@jhen one in a position of authority, actual

or apparent, over another has allegedly made racial slurs and jokes and comments, this abusive
position gives added impetus to the claim of outrageous hmtiakicites Restatement (Second)

of Torts s 46 comment e. Yet, even comment e closes with the admoiitivem in such cases,
however, the actor has not been held liable for mere insults, indignities, or annoyances that are
not extreme or outrageoossee also comments d and f which contain similar cautionary

remarks.

Lest we leave the impression that every epithet, joke, comment, economic and racial slur,
embarrassment or hurt feelings is ipso facto abusive within the terms of comments d, e and f or
may support a claim for damages, we should recall specifically wisasawd in Grimsby. We
expressed with care thdtability in the tort of outrag€does not extend to mere insults,

indignities, threats, annoyances, petty oppressions, or other triviélities.

In this area plaintiffs must necessarily be hardened to airceltgree of rough language,
unkindness and lack of considerati@rimsby v. Samson, supra at 59, 530 P.2d at 295. In the
same paragraph we also stressed most carefullfithgnot enough that @efendant has acted
with an intent which is tortiousr even criminal, or that he has intended to inflict emotional
distress, or even that his conduct has been characterifieadligep fior a degree of aggravation
which would entitle the plaintiff to punitive damages for anotherd@timsby at page 59,30
P.2d at page 295.

We cannot say, as a matter of fact or a matter of law, that the alleged conduct in this case is the
equivalent of the tort of outrage. It is actionable only, if after considering all of the surrounding
circumstances, a jury concludist the conduct is so outrageous in character, and so extreme in
degree, as to go beyond all possible bounds of decency and should be regarded as atrocious and
utterly intolerable in a civilized society. We hold only that the allegations, if provedgdpravi

jury question. Restatement (Second) of Torts s 46 comment h.

HICKS and BRACHTENBACH, JJ., concur.

United States District Court,
D. Oregon.
Mamdouh EL-HAKEM, Plaintiff,
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V.
BJY INC., a foreign corporation, and Gregg Young, an individual,Defendants.
No. CV 01-663BR.

March 19, 2003.

Craig A. Crispin _, Patty T. Rissberger _, Crispin & Associates, Portland, OR, for Plaintiff.
Krishna Balasubramani _, Sather Byerly & Holloway, LLP, Portland, James D. Pierce, Houston, TX,
for Defendants.

OPINION AND ORDER

BROWN, District Judge

This matter comes before the Court on Defendant Gregg Yo ung & Motion for Judgment as a
Matter of Law and Alternatively a New Trial (#115) and Plaintiff Mamdouh EI -Hakem & Motion for
Judgment as a Matter of Law and to Amend Judgment or Alternatively for New Trial (#117).

FN1]J

EN1. BJY, Inc., did not file any post -trial motions, but it joined Young in opposing Plaintiff &
Motion, including that part in which Plaintiff seeks judgment as a matter of law against BJY. Al SO
pendi ng are Plaintiff & Motion for Attorney Feesa  nd Costs (# 120, # 126) and BJY & Bill of Costs
(# 116). The Court will take these Motions under advisement on this date and will resolve these

matters consistent with this Opinion and Order.

For the r easons that follow, the Court DENIES Defendant Young & Motion. The Court also
GRANTS inpart that portion of Plaintiff & Motion in which Plaintiff seeks an amended judgment
against Defendant BJY, Inc., for its vicarious liability under Title VII _ for the $15,000
compensatory damages and $15,000 punitive damages awarded to Plaintiff on his §1981 claim
against Young. The Court DENIES the remainder of Plaintiff & Motion.
BACKGROUND
Plaintiff, an Arab male of Egyptian origin, worked for BJY as a structural -plans examiner in
Portland, Oregon, from approximately October 7, 1998, through April 7, 2000. Young is the Chief

Executive Officer of BJY. During Plaintiff & employment, Young repeatedly addressed Plaintiff,

over Plaintiff & objection, by the non  -Arabic, fiWestern 0 name of fiManny. 0 According to Plaintiff,
Young & purpose for this practice was fito make it easier 0 for BJY & clients to interact with
employees who did not have Western -sounding names. Although Young also selected Western
names for other BJY employees throughout the country, only Plaintiff objected. Even after

Plaintiff complained numerous times, Young persisted in using the name fiManny 0 to address
Plaintiff in e -mails and in telephone conferences instead of using Plaintiff & given Arabic name,
fiMamdouh. 0

Plaintiff worked under the supervision of a licensed structural -plans examiner. After the licensed
examiner left the Portland office, however, Plaintiff, who was not licensed, was the only
employee working there. Ultimately, BJY closed the Portland office in spring 2000. Before then,

Plaintiff complained internally and to Oregon authorities that BJY wa s not compensating him
properly under minimum - and overtime -wage laws. Plaintiff & employment ended shortly
thereatfter.
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Plaintiff brought this action against both BJY and Young individually for employment

discrimination, wrongful termination, and unpaid wages pursuant to 42 U.S.C. §1981 ; Title VIl
of the Civil Rights Act of 1964, 42 U.S.C. § 2000e__; the Fair Labor Standards Act (FLSA), 29
U.S.C. § 201 ; and Oregon state law. The Pretrial Order included five claims for hostile work -
environment discrimination based on race or religion; three claims for unlawful termination

based on race, relig ion, or retaliation; and five claims for wage -law violations.

After a five -day trial, the jury answered specific interrogatories as to each Defendant. After the

Court read the Verdicts to the parties, the Court asked whether the parties had any further

inquiry for the jury before the Court received the Verdicts and discharged the jury. The parties

did not have any further inquiries and did not object to the Court receiving the Verdicts.

The jury found Young intentionally discriminated against Plaintiff by creating or maintaining a
hostile work environment on the basis of Plaintiff & race in violation of ~ § 1981 . The jury awarded
Plaintiff $15,000 in compensatory damages and $15,000 in punitive damages on this claim. In

addition, the jury found BJY failed to pay Plaintiff regular wages in violation o f Or.Rev.Stat. 8
652.140 , etseq., inthe amountof $11,051.64 due and owing to Plaintiff at the time his

employment ended.

In all other respects, the jury found in favor of Defendants. For example, the jury found BJY did

not discriminate against Plaintiff by creating a hostile work environment on the basi s of Plaintiff &
race or religion. In addition, although the jury concluded BJY terminated Plaintiff & employment,
the jury also found Plaintiff & race or religion was not a factor in that decision. Moreover, the jury
found BJY would have made the same dec ision even though the jury also found Plaintiff &
complaint that BJY owed him unpaid wages was a substantial motivating factor in terminating
Plaintiff. Finally, the jury found Plaintiff was an exempt employee and, therefore, was not entitled

to overtime w ages.

Accordingly, the Court entered judgment against Young in the sum of $15,000 compensatory
damages and $15,000 punitive damages. The Court also entered judgment against BJY for
unpaid regular wages of $11,051.64 and penalties of $6,691.20.

Young now moves for judgment in his favor as a matter of law. He asserts he cannot be held

liable for race discrimination in violation of 8§ 1981 because (1) his conduct was not firacially
based, 0 (2) there was no racially  -hostile work environment, and (3) his conduct did not affect
Plaintiff & right to make and to enforc e his employment contract with BJY. Young also contends
the jury & separate Verdicts are inconsistent, and, therefore, he moves for a new trial.

Plaintiff also moves for judgment as a matter of law. As noted, Plaintiff prevailed on his §1981
race discrimination hostile work -environment claim as to Young. Pla intiff asserts, however, he
also is entitled to judgment against BJY for the same amount of damages the jury awarded

Plaintiff against Young on the §1981 claim. Even if the jury correctly found BJY was not directly

liable to Plaintiff under § 1981 , Plaintiff asserts BJY is vicariously liable for these damages

pursuant to Title VII.

In addition, Plaintiff seeks judgment as a matter of law on his claim for unpaid overtime and a

new trial on the issue of the number of overtime hours he worked. Plaintiff maintains the

evidence was insufficient to support either the professional or admini strative exemption for
payment of overtime wages found by the jury. Plaintiff also seeks judgment as a matter of law

on his state law wage -retaliation claim because the fisame decision 0 defense found by the jury
does not apply to this claim. Finally, Plaint iff seeks judgment as a matter of law or, in the
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alternative, a new trial on his retaliation claim under the FLSA against Young because the jury

failed to resolve that claim due to fiwhat appears to be a typographical error in the verdict form. o}
STANDARDS
[T] he court may grant a new trial if a jury & verdict contains irreconcilable inconsistencies:

It is certainly true that ... [when] a jury answers special interrogatories and the answers cannot

be reconciled, a new trial must be granted.

DISCUSSION

l. Pl aintiff is entitled to judgment against both Young and BJY on Plaintiff &
race -based hostile work - environment claim.
A. Substantial evidence exists to support the jury & Verdict against Young on

Plaintiff & §1981 hostile work - environment claim.
The Court submitte d to the jury Plaintiff & § 1981 race -discrimination cl

aims against

both BJY and Young. As noted, Plaintiff alleged both BJY and Young violated §1981
by creating a racially  -hostile work environment and/or by terminating Plaintiff &
employment because of his race. Although Plaintiff & race -discrimination claims

against Young arose only under § 1981 , Plaintiff & race -discrimination claims against
BJY arose under both  § 1981 and Title VIl and involved identical factual issues. In

addition, Plaintiff & separate Title VIl hostile work -environment and unlawful

termination claims for disc rimination based on Plaintiff & religion applied only to BJY.
It was necessary, therefore, to make clear to the jury that (1) Plaintiff & Title VII

claims, including the discrimination claims based on religion, did not apply to Young

and (2) the same factual issues necessary to resolve Plaintiff & 81981 claims against
BJY also would resolve Plaintiff & Title VII race -based claims against BJY. Accordingly,
pursuantto Rule 49(a) , the Court used two forms of verdict, one for each Defendant.

The Court also directed the jury to answer specific questions tailored to Plaintiff
multiple theories of discrimination.

(¢

The jury responded as follows to the Court & interrogato ries concerning Plaintiff &

claims of race -based hostile work environment and wrongful termination under
1981 against Young:

1. Part I. Hostile Work Environment Discrimination Claim

1A. Has Plaintiff proved by a preponderance of the evidence that Defendant Young

§

intentionally discriminated against Plaintiff b y creating or maintaining a hostile work

environment on the basis of Plaintiff & race?

Yes X No

If your answer is  fiNo, 0 proceed to Part 2. If your answer is fiYes, 0 proceed to Question

1B.

1B. What ar e Plaintiff & damages, if any, for intentional hostile work environment

discrimination by Defendant Young?

For emotional distress: $15,000
For punitive damages: $15,000
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In Part Il of Young & verdict form, the jury responded fiNo 0 to the question whether
Plaintiff proved Young intentionally caused BJY to terminate Plaintiff & employment.
Plaintiff, therefore, prevailed on his § 1981 race discrimination claim against Young
only on the hostile work -environment theory.

Young now moves for judgment as a matter of law (and, alternatively, for a new trial) on

Plaintiff & 8 1981 claim based on a hostile work environment. Young asserts the evidence was

insufficient to support any finding that (1) his conduct was racially based, (2) his conduct cr eated
a hostile work environment, or (3) his conduct affected Plaintiff & right to make and to enforce

his employment contract with BJY. Young made these same arguments at trial.

Viewing the evidence in the light most favorable to Plaintiff, the Court rem ains convinced rational
jurors could find Young & conduct was based on Plaintiff & status as an Arab. The Supreme Court
has identified fitargets of race discrimination for purposes of Section 1981 include groups that

today are considered merely different ethnic or national groups, such as Arabs, Jews, Germans

and ltalians. 0 Benigni v. City of Hemet, 879 F.2d 473,477 -78 (9th Cir.1988) , reh @ denied, 882
F.2d 356 (1989) (citing Saint Francis Coll. v. Al -Khazraji, 481 U.S. 604,609 -12, 107 S.Ct. 2022,
951L.Ed.2d 582 (1 987) ). See also Pavon v. Swift Transp. Co., Inc., 192 F.3d 902, 908 (9th
Cir.1999) . When Young persistently addressed Plaintiff, over his objection, by a Western, non -
Arabic name rather than Plaintiff & Arabic name in order  fito make it easier 0 for customers of BJY
to deal with Plaintiff, Young engaged in conduct that was racial in nature.

The Court also remains satisfied rational jurors could find Young & intentional conduct created a
hostile work environment because his conduct was sufficiently pervasive to alter the conditions of
Plaintiff & employment and to create a work environment racially hostile to a reasonable Arab.

See Harris v. Forklift Sys., Inc. ,510U.5.17,21 -22,114 S.Ct. 367, 126 L.Ed.2d 295 (1993) . See
also Ray v. Henderson, 217 F.3d 1234, 1245 (9th Cir.2000) ; Ellison v. Brady, 924 F.2d 872,
879-80 (9th Cir.1991) . Young & argument that he never met Plaintiff in person is beside the

point. Moreover, the evidence, viewed in the light most favorable to Plaintiff, does not support

Young & contention that he only occasionally address ed Plaintiffas  fiManny. 0 In fact, the jury

heard evidence that Young stubbornly continued to engage in this conduct over Plaintiff &
repeated objections.

Young also contends he is entitled to judgment as a matter of law because he cannot be

individually | iable under § 1981 without privity of contract with Pla intiff. As the Third Circuit

noted in its decision in  Al-Khazraji v. Saint Francis College, however, an officer of a corporation
who intentionally infringes on an individual & rights protected under § 1981 is personally liable:

In particular, directors, officers, and employees of a corporation may become pers onally liable
when they intentionally cause an infringement of rights protected by Section 1981 , regardless of
whether the corporation may also be held liable. If individuals are personally involved in the
discrimination ... and if they intentionally caused the ... [infringement of] Section 1981
rights, or if they authorized, directed, or participated in the alleg ed discriminatory

conduct, they may be held liable
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In summary, Young has not offered any persuasive arguments to set aside the jury & specific
finding that he discriminated against Plaintiff based on Plaintiff & race in violation of 81981 . The

Court, therefore, de  nies Young & Motion for Judgment as a Matter of Law.

B. The Court erred when it did not instruct the jury that BJY would be vicariously liable
to Plaintiff if the jury found against Young on Plaintiff 6 81981 race discrimination
claim.

Although the jury specifically found Young intentionally discriminated a gainst Plaintiff by creating
aracially -hostile work environment, the jury answered fiNoO when asked: fiHas Plaintiff proved by
a preponderance of the evidence that Defendant BJY, Inc., discriminated against Plaintiff by

creating or maintaining a hostile wor k environment on the basis of Plaintiff & race or religion? 0

Young moves alternatively for a new trial. Young asserts the jury & Verdict holding him liable for
race -discrimination is inconsistent with the Verdict in which the jury found BJY did not

discri minate against him on the basis of race. Young argues the solution to this inconsistency is

to vacate the judgment against him.

Conversely, Plaintiff contends this same inconsistency warrants entry of judgment against BJY

based on its vicarious liability pursuantto Title VIl for the damages awarded Plaintiff on his 8
1981 hostile work -environment claim against Young. Plaintiff emphasizes the only evidence at
trial was that Young was acting within the course and scope of his employment with BJY. The

Court agrees. Moreover, Plaintiff requested an instruction to that effect before the Court

submitted the case to the jury, but the Court only instructed the jury generally concerning

vicarious liability:

Under the law, a corporation is considered to be a person. It can act only through its employees,
agents, directors, or officers. Therefore, a corporation is responsible for the acts of its

employees, agents, directors, and officers performed within the sc ope of authority.
Although the jury could have found BJY liable for Young & conduct pursuant to this instruction,
the Court did not explicitly direct the jury that it must find against BJY if it found Young liable on

either of Plaintiff & § 1981 claims.

The question is whether the jury & finding that Young d  iscriminated against Plaintiff by creating a

hostile work environment because of Plaintiff & race is inconsistent with the jury & answer in favor
of BJY on Plaintiff & § 1981 hostile work -environment claim. That question turns on whether

Plaintiff & § 1981 claim against Young was subject to the same elements and proof as Plaintiff &
race -based Title VIl and § 1981 hostile work -environment claims against BJY and whether, in

any event, BJY is vicariously liable pursuant to Title VIl for Young & conduct in violation of 8
1981 .

During trial and up to the time of instructing the jury, the Court and counsel explored at length

whether Plaintiff & 8§ 1981 claims against Young and BJY were subject to the same elements and
proof as Plaintiff & race -based Title VII claims against BJY. To prevail on his §1981 claims
against Young, Plaintiff maintained he only needed to prove the same elements required for his
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Title VIl race-discrimination claims against BJY. Plaintiff relied on Footnote 3 in Swinton v.
Potomac Corp. to support his contention that his § 1981 claims should be measured by the same

standard as his Title VII _ race -discrimination claims:

FN3. Though Ellerth and Faragher involve Title VIl , their reasoning applies to cases involving 8
1981 and RCW 49.60 et seq.

Because Title VII does not apply to individual defendants, however, Defendants argued at trial it

would be errorto use  Title VIl standards to instruct the jury on the elements of Plaintiff & §1981
claims against Young. According to Defendants, Plaintiff had to prove a specific intent to
discriminate on the basis of race in order to prevail on his §1981 claims. Indeed, fip]roof of
intent to discriminate is necessary to establish a violation of [S]ection 1981. 0 Imagineering, Inc.
v. Kiewit Pac. Co., 976 F.2d 1303, 1313 (9th Cir.1992) , cert. denied, 507 U.S. 1004, 113 S.Ct.
1644, 123 L.Ed.2d 266 (1993) . In Imagineering, Inc., the court cited the Supreme Court &
decision in General Building Contractors Ass & v. Pennsylvania, 458 U.S. 375,390 -91, 102 S.Ct.
3141, 73 L.Ed.2d 835 (1982) , in which the Court explained the historical significance of and the

legislative context in which 81981 was enac ted. The Court noted 8§ 1981 prohibited only
fipurposeful discrimination. 0

The Court and the parties did not find any direct authority to support the principle that Title VI
race - discrimination standards applicable in a § 1981 claim against an employer also control a
companion § 1981 claim against an individual defendant. Moreover, neither the Court nor the

parties identified any authority that explained whether fipurposeful discrimination 0 under § 1981
required proof of specific intent to discriminate on the basis of race. Although the parties did not

proffer any explicit instruction to a ddress this particular issue, Defendants insisted on a specific -
intent instruction. Plaintiff, in turn, maintained a standard Title VII -type instruction was sufficient

for his §1981 claims against Young. The Court, therefore, was left to reconcile whether there

was any inconsistency between fipurposeful discrimination  0ina § 1981 race -discrimination claim
against an individual defendant and an employer -defendant & fimere 0 intent to discriminate in
violation of Title VII.

To prevail on Title VIl and §1981 claims, itis well -se ttled that a plaintiff must show

some form of intentional discrimination. See, e.g.,, Robinsonv. A dams, 847 F.2d 1315,
1316 (9th Cir.1987) , cert. denied, 49 0 U.S. 1105, 109 S.Ct. 3155, 104 L.Ed.2d 1018

(1989) ; Craig v. Los Angeles County . 626 F.2d 659, 668 (9th Cir.1980) , cert. denied,
450 U.S. 919, 101 S.Ct. 1364, 67 L.Ed.2d 345 (1981) . In addition, the courts seem to
equate Title VIl with 81981 for purposes of analysis and instruction concerning a

claim against an employer. In light of the legislative purpose underlying §1981 ,the
factthat Title VIl does not apply to an individual defendant, the absence of

precedential guidance from the appellate courts, and the risk of unnecessarily

confus ing the jury, this Court opted in favor of a specific -intent instruction only with
respect to Plaintiff 6 §1981 claims against Young and did not include a specific -intent
instruction for Plaintiff 6 §1981 claims against BJY. The Court, therefore, did not

affirmatively require the jury to find against BJY based on vicarious liability if the jury

found Plaintiff p roved one or both of his §1981 claims against Young. A ccordingly, as
to Plaintiff & §1981 claim based on a hostile work environment, the Cou rt instructed

the jury that Plaintiff had to prove by a preponderance of the evidence all of the
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following elements:

1. Plaintiff is a member of a racial minority. (As to this element, | instruct you that the Arab race
is a racial minority.)
2. Defendan ts subjected Plaintiff to verbal or other conduct of a racial nature by addressing him,

after his objection, by a non -Arab, Western name;
3. the conduct was unwelcome;
4. the conduct was sufficiently pervasive FN2] to alter the conditions of Plaintiff & employment

and create a racially hostile or abusive work environment;

EN2. Plaintiff conceded Young & conduct was not fisevere, 0 and the parties agreed the Court
should instruct the jury only that the conduct must be fipervasive. 0

5. Plaintiff perceived the working environment to be abusive or hostile; and

6. a reasonable Arab man in Plaintiff & circumstances would consider the working environment to
be abusive or hostile.

In addition, as to Defendant Gregg Young, Plaintiff must p rove Defendant Young acted with a
specific intent to discriminate against Plaintiff on the basis of Plaintiff & race.

(Emphasis added.)

Plaintiff contends the proper response to this inconsistency is to enter judgment as a

matter of law against BJY on th e basis of vicarious liability for the hostile work -
environment compensatory and punitive damages the jury awarded Plaintiff when the
jury found against Young on Plaintiff 6 81981 hostile -work environment claim. The

Court agrees.

In Faragher v. City of Boca Raton, the Supreme Court held fila]n employer is subject to vicarious
liability to a victimized employee for an actionable hostile environment created by a supervisor

with immediate (or successively higher) authority over the employee. 0524 U.S. 775,777,118
S.Ct. 2275, 141 L.Ed.2d 662 (1998) . Accord Burlington Indus., Inc. v. Ellerth, 524 U.S. 742,
765,118 S.Ct. 2257, 141 L .Ed.2d 633 (1998) .In Burrell v. Star Nursery, Inc., the Ninth Circuit
explained the Faragher rule as follows:  f[l]f the harassment is actionable and the harasser has
supervisory authority over the victim, we presume that the employer is vicariously liable for the
harassment. 0 170 F.3d 951, 956 (9th Cir.1999) . The presumption of vicarious liability may be
overcome if the fialleged harassment has not culminated in a tangible employment action 0 and if
the employer can prove both elements of the affirmative defense enuncia ted in Faragher. Id.
fiThe Faragher affirmative defense requires proof of two elements by a preponderance of the

evidence: (a) the employer exercised reasonable care to prevent and correct promptly any ...

[discriminatory] behavior, and (b) the plaintiff em ployee unreasonably failed to take advantage

of any preventive or corrective opportunities provided by the employer or to avoid harm

otherwise. 0 E.E.O.C. v. Dinuba Med. Clinic, 222 F.3d 580, 587 (9th Cir.2000) (internal quotations
omitted).

In this case, BJY did not p  lead, prove, or seek any jury instruction to avoid vicarious liability

pursuantto Faragher. In any event, the evidence indicates only one conclusion: Young, CEO of

BJY, at all times acted in the course and scope of his employment. The presumption that BJY is
vicariously liable under  Title VIl for Young & condu ct in creating a racially  -hostile work
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environment, therefore, was not overcome. Accordingly, Plaintiff was entitled to have the Court
explicitly instruct the jury that it must find BJY vicariously liable for any damages the jury
awarded Plaintiff on his ~ § 1981 claim against Young, but the Court declined to do so.

In this case, the Court finds the sole conclusion that can be drawn from the evidence and the

jury & finding against Young requires entry of judgment as a matter of law against BJY based on

its vicari ous liability under  Title VIl for Young & conductin cre ating aracially -hostile work
environment.

Accordingly, the Court finds it erred when it did not instruct the jury that BJY would be

vicariously liable to Plaintiff if the jury found against Young on Plaintiff & §1981 race-
discrimination claim. The Court, therefore, grants Plaintiff & Motion of Judgmentas  a Matter of
Law and to Amend Judgment Against BJY, Inc., as to Plaintiff & race -based hostile work -
environment claim against BJY and orders an amended judgment to enter against BJY for the

same amount in compensatory and punitive damages the jury awarded t o Plaintiff on his § 1981

hostile work -environment clai m. The Court also denies Young & alternative Motion for New Trial.

CONCLUSION

For these reasons, the Court DENIES Defendant Gregg Young & Motion for Judgment as a
Matter of Law and Alternatively a New Trial (# 115).

The Court also  GRANTS in part  that portion of Plaintiff Mamdouh EI -Hakem & Motion for
Judgment as a Matter of Law and to Amend Judgment or Alternatively for New Trial (# 117) in

which Plaintiff seeks an amended judgment against Defendant BJY, Inc., for its vicarious liability
pursuant to Title VIl for the $15,000 compensatory damages and $ 15,000 punitive damages
awarded to Plaintiff on his § 1981 claim against Defendant Young. Accordingly, the Court orders
an amended judgment to enter against Defendant BJY, Inc., consistent with this Opinion and

Order. The Court DENIES the remainder of Plaintiff & Motion.

IT IS SO ORDERED.

D.Or.,2003.

El-Hakem v. BJY Inc.

262 F.Supp.2d 1139
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Superior Court of Connecticut,
Judicial District of New London.
Scott STURMAN
V.
GROTON BOARD OF EDUCATION
2012 WL 6583026 (Superior Court of Connecticut)

MARTIN, J.
FACTS

On December 21, 2011, the plaintiff, Scott Sturman, filed adowt complaint against the
defendant, the Groton Board of Education, alleging discrimination on the basis of sexual
orientation, discrimination on the basis of sex, sexual harassmengtietadind conversion. In
counts two and five, which are at issue in the present motion, the plaintiff alleges the following
facts. After exhausting his administrative remedies before the commission on human rights and
opportunities, the plaintiff commencétke present litigation.

In August 2008, the plaintiff started working for the defendant at the Robert E. Fitch School as
part of thefiNew Beginnings Alternative (NBA) prograaiThe plaintiff is a homosexual male.
Throughout his time with the defendatfte plaintiff was subjected to numerous offensive
remarks, comments and drawings by a fellow teacher, a school police officer and a supervisor.

The comments and drawings were made in front of other teachers, staff members and students.
Such comments ingtled the following: Paul Pattavina, NBsAsupervisor, telling Judith

Viadella, NBAGs social worker, that the plaintiff wéigoo flaming or fitoo flamboyand; at a
department meeting, Mat Orcutt, a fellow teacher, told the plaifititiu are so overdramati

you are being a bitch just like a woman.

Following the plaintifes December 2009 meeting with Pattavina and Viadella regarding the
plaintiff not being &iteam playeq Pattavina summarized the meeting by focusing on the
plaintiffés interpersonal pesfmance and Pattavina stat@dour apparent proneness towards
using sarcasm and humor (that is often not understood by others) must@hange.

Pattavina made repeated comments regarding how he and others cannot understand tige plaintiff
sense of humor, lwch fistems from their divergent social views and pervasive stereotypes on
gender and sexualityOn January 26, 2010, the plaintiff received a letter regarding the

possibility that his contract would not be renewed for the following academic year, &atcn

26, 2010, the plaintiff receivedfietter of norrenewab for the next academic year.

Based on the plainti@ failure to fit into traditionally accepted gender roles and standards of
what is considered to be masculine behavior, the plaintifin@lbto a higher standard than
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similarly situated employees and the decision was made not to renew his contract. The plaintiff
suffered various damages as a result of the defeisdaotduct.

The plaintiff further alleges that he had possessions indssm@om at the time of his non

renewal. When the plaintiff inquired about the possessions, he was informed that the defendant
had thrown them away. The defendant converted the plé@npifissession to its own use and
discarded them. The plaintiff sufferadoss equal to the value of the discarded possessions.

On May 15, 2012, the defendant filed a motion to strike counts two and five, accompanied by a
memorandum of law in support. The defendant moved to strike count two on the ground that it
fails to staée a claim upon which relief can be granted because the plémasgfnot set forth
allegations that support a cause of action for discrimination on the basisaf.sex.

DISCUSSION

With respect to count two, the defendant argues that the pl@riéiim for discrimination based

on sex should be stricken because the allegations in the complaint relate to thedpls@xifl
orientation rather than gender stereotypes regarding the pintiésculinity. The plaintiff

counters that he has alleged sufficient facts to support his claim for discrimination on the basis of
sex because he has alleged facts that sufi@@dnclusion that his termination of employment
was motivated by his failur@tive up to gendebased stereotypes and norms of behavine
plaintiff argues that his sexuality does not preclude him from bringing a claim for discrimination
based on sex. In its reply, the defendant argues that a plaintiff may sustain claims for
discrimination based on sexual orientation and discrimination based on sex under the
Connecticut antidiscrimination statutes, but the plaintiff in the present case has not done so
because the plaintd allegations specifically reference harassment basad @exuality.

General Statutes § 4880(a)(1) provides in relevant paiit shall be a discriminatory practice in
violation of this section: For an employer, by the employer or the em@oggent, except in the
case of a bona fide occupational quedifion or need ... to discharge from employment any
individual or to discriminate against such individual in compensation or in terms, conditions or
privileges of employment because of the individsial. sex .a iConnecticut antidiscrimination
statuteshould be interpreted in accordance with federal antidiscriminationdéwernal

guotation marks omitted.) Patino v. Birken Mfg. Co., 304 Conn. 679, 689, 41 A.3d 1013 (2012);
see also Brittell v. Department of Correction, 247 Conn. 148, 164, 71712521(1998)

(legislative intent to make Connecticut statute prohibiting discrimination based on sex
coextensive with federal statute).

f[l]n enacting Title VII [of the Civil Rights Act of 1964, 42 U.S.C. 8§ 2000e et seq. (Title VII) ],
Congress intended sirike at the entire spectrum of disparate treatment of men and women
resulting from sex stereotypes. Price Waterhouse v. Hopkins, 490 U.S. 228, 251, 109 S.Ct. 1775,
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104 L.Ed.2d 268 (1989) ... As a result, [s]ex stereotyping [by an employer] basedrsaréspe
gender norconforming behavior is impermissible discrimination ... That is, individual
employees who face adverse employment actions as a result of their edspoy@us toward

their exhibition of behavior considered to be stereotypically inapiattepfor their gender may

have a claim under Title VII ... Dawson v. Bumble & Bumble, 398 F.3d 211, 218 (2d Cir2005).

fiThere is no basis in the statutory or case law to support the notion that an effeminate
heterosexual man can bring a gender stepgagyclaim while an effeminate homosexual man
may noto Prowel v. Wise Business Forms, Inc., 579 F.3d 285, 292 (3d Cir.2009). In Prowel v.
Wise Business Forms, Inc., supra, at 579 F.3d 286, the plaintiff, Brian Prowel, alleged that the
defendant, Wise Busess Forms, Inc. (Wise), harassed and retaliated against him because of his
sex. Id. In support of his opposition to summary judgment, the plaintiff proffered the following
evidence: the plaintiffihas a high voice and walks in an effeminate manner. limasirwith the
typical male at Wise, Prowel testified that he: did not curse and was vergraeihed; filed his
nails instead of ripping them off with a utility knife; crossed his legs and had a tendency to shake
his footdhe way a woman would gitProwel also discussed things like art, music, interior
design, and decor, and pushed the buttons on his encodépiwithzzO Prowels effeminate

traits did not go unnoticed by his-erkers, who commentedid you see what Rosebud was
wearing® did yousee Rosebud sitting there with his legs crossed, filing his §als@d_ook

at the way he walk8Finally, a ceworker deposited a feathered, pink tiara at Préswebrk
stationold., at 29192. The United States Court of Appeals for the Third Cieiermined that

the aforementioned faciisonstitute sufficient evidence of gender stereotyping haras8ment
namely, Prowel was harassed because he did not conform t&Wisen of how a man should
look, speak, and a@trather than harassment based sabehhis sexual orientation. Id., at 292.

In acknowledging that the record also contained evidence of harassment motivated b§sProwel
sexual orientation, the court continuédhus, it is possible that the harassment Prowel alleges
was because of his sexwaientation, not his effeminacy. Nevertheless, this does not vitiate the
possibility that Prowel was also harassed for his failure to conform to gender sterédtypes.

In Simonton v. Runyon, 232 F.3d 33, 34 (2d Cir.2000), the complaint of the plaintiff, Dwayne
Simonton, alleging he suffered harassment based on his sexual orientation was dismissed for
failing to state a claim because Title VII does not prohibit discritiindased on sexual

orientation. Id. On appeal, one of the arguments offered by Simonton was that the harassment
based on sexual stereotypes is cognizable as discrimination based on sex; the United States Court
of Appeals for the Second Circuit, howeviewynd the argument not sufficiently pleaded. Id., at

37.

The court noted thd{t]he [United States Supreme] Court in Price Waterhouse implied that a
suit alleging harassment or disparate treatment based upon nonconformity with sexual
stereotypes is cograble under Title VII as discrimination because of sex. This theory would not
bootstrap protection for sexual orientation into Title VIl because not all homosexual males are
stereotypically feminine, and not all heterosexual men are stereotypically masBuit, under
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this theory, relief would be available for discrimination based upon sexual steredtypes.

38. The court found that it dithot have sufficient allegations before [it] to decide Simogston
claims based on stereotyping because [it] hha basis in the record to surmise that Simonton
behaved in a stereotypically feminine manner and that the harassment he endured was, in fact,
based on his neaonformity with gender norms instead of his sexual orientatidn(noting

also that the argument was not raised below, therefore, deferring merits of such stereotyping
argument until properly raised).

In the present case, the plaintiff is arguing that he suffered harassment for his failure to conform
to gender nors, and the plaintiff argues that such harassment occurred regardless of his sexual
orientation. Reading the allegations of the complaint broadly and realistically, the allegations that
the plaintiff was referred to doo flamboyant) or the comment diréed at himfiYou are so
overdramatic, you are being a bitch just like a woimargy be read as referring to the plairdsff
failure to conform with stereotypically masculine characteristics. The plaintiff has alleged that
Pattavina treated the plaintifffterently, held him to a higher standard than similarly situated
employees and was motivated to make thenemewal decision based on the plaidififailure

to fit into traditionally accepted gender rotek support of this allegation, the plaintiff

specifically alleges comments made by Pattavina such as the plaintiftezaaming or fitoo
flamboyanto Accepting these allegations as admitted, the plaintiff has stated a legally sufficient
claim for discrimination based on sex rather than simphlleging his claim for discrimination
based on sexual orientation, which is alleged in count one.

Accordingly, the defenda@t motion to strike count two is denied.

Ramona HOLLOWAY, Appellant,
V.
ARTHUR ANDERSEN AND COMPANY, Appellee.
566 F.2d 659 (9 ™ Cir. 1977)

Before GOODWIN and ANDERSON, Circuit Judges, and NIELSEN,* District Judge.
Opinion
NIELSEN, District Judge:

Appellant, Ramona Holloway, a transsexual, claims that appellee, Arthur Andersen and

Company, an accounting firm, discriminated agains t her in employment on account of her sex

and has therefore violated Title VIl of the Civil Rights Act of 1964, 42 U.S.C. s 2000e et seq.

Appellant appeals from the trial court & judgment granting Andersen & motion to dismiss for lack
of subject matter jur  isdiction. The district court determined that Title VII does not embrace

transsexual discrimination. We AFFIRM.

Holloway was first employed by Arthur Andersen in 1969 and was then known as Robert
Holloway. In 1970, appellant began to receive female hor mone treatments. In February of 1974,
appellant was promoted to the position of Head Multilith Operator. At this time, appellant
informed Marion D. Passard, her supervisor, that appellant was undergoing treatment in
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preparation for anatomical sex change su rgery. In June of 1974, during annual review, an official
of the company suggested that appellant would be happier at a new job where her
transsexualism would be unknown. However, Holloway was still given a pay raise.

In November, 1974, at her request, Holloway & records were changed to reflect her present first
name. Shortly thereafter, on November 18, 1974, Holloway was terminated.

After exhausting her administrative remedies, Holloway filed a complaint alleging that she was

fir ed for her transsexuality, alleging jurisdiction under 28 U.S.C. s 1343(4) and 42 U.S.C. s

2000e -5(f). Defendant filed a motion to dismiss for lack of jurisdiction and for failure to state a

claim. Holloway then filed a cross -motion for partial summary jud gment on the issue of liability.
On April 5, 1976, after a hearing on both motions, the district court issued a memorandum

decision which held that transsexualism was not encompassed within the definition of fisex 0 as
the term appears in 42 U.S.C. s 2000e -2(a)(1). Therefore, the court concluded that it lacked
jurisdiction, so that judgment issued in defendant & favor. Holloway timely filed a motion to

amend the judgment, which was denied.

It is clear from the record that the district court did not reach the merits of Holloway & case.2
Therefore, the sole issue before us is whether an employee may be discharged, consistent with
Title VII, for initiating the process of sex transformation.

142 U.S.C. s2000e -2(a)(1) provides as follows:

(a) It shall be  an unlawful employment practice for an employer

(1) . . . to discharge any individual, or otherwise to discriminate against any individual
with respect to his compensation, terms, conditions, or *662 privileges of employment,
because of such individual &. ..sex.... 0

Appellant contends that fisex 0 as used above is anonymous with figender, 6 and gender would
encompass transsexuals. Appellee claims that the term sex should be given the traditional
definition based on anatomical characteristics.

There is a dearth of legislative history on Section 2000e -2(a)(1), which was enacted as s
703(a)(1) of the Civil Rights Act of 1964, P.L. 88 -352. The major concern of Congress at the

time the Act was promulgated was race discrimination.5 Sex as a basis of discrimin ation was
added as a floor amendment one day before the House approved Title VII, without prior hearing

or debate. Willingham v. Macon Telegraph Publishing Co., 507 F.2d 1084, 1090 (5th Cir. 1975);
Developments in the Law Employment Discrimination and Titl e VIl of the Civil Rights Act of 1964,
84 Harv.L.Rev. 1109, 1167 (1971).

The 1972 Amendments to Title VII in the Equal Employment Opportunity Act of 1972 left the

language of s 2000e  -2(a)(1) unchanged, but the clear intent of the 1972 legislation was to

remedy the economic deprivation of women as a class. 1972 U.S.Code Cong. & Admin.News, pp.

2137, 2140 -2141. The cases interpreting Title VII sex discrimination provisions agree that they

were intended to place women on an equal footing with men. See Baker v . California Land Title
Company, 507 F.2d 895, 896 n.2 (9th Cir. 1974), cert. denied, 422 U.S. 1046, 95 S.Ct. 2664, 45

L.Ed.2d 699 (1975); Rosenfeld v. Southern Pacific Company, 444 F.2d 1219, 1225 (9th Cir.
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1971).

Giving the statute its plain meaning, th is court concludes that Congress had only the traditional
notions of fisex 0 in mind. Later legislative activity makes this narrow definition even more

evident. Several bills have been introduced to amend the Civil Rights Act to prohibit

discrimination again st fisexual preference. 0 None have been enacted into law.6

Congress has not shown any intent other than to restrict the term fisex 0 to its traditional
meaning. Therefore, this court will not expand Title VII & application in the absence of
Congressional mandate. The manifest purpose of Title VII & prohibition against sex discrimination
in employment is to ensure that men and women are treated equally, absent a bona fide
relationship between the qualifications for the job and the person & sex.

The Fourteenth Amendment provides that fiNo State shall . . . deprive any person of life, liberty,
or property, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws. 0 U.S.Const. amend. XIV, s 1. The Constitution contains no specific equal
protection guarantee against the federal government; but the substance of such a guarantee has
been im plied in the Fifth Amendment Due Process Clause. Bolling v. Sharpe, 347 U.S. 497, 499,

74 S.Ct. 693, 98 L.Ed. 884 (1954).

Appellant contends that had Congress chosen to expressly exclude transsexuals from the

coverage of Title VII, there would be a violation of equal protection. Appellant further claims that

a restrictive interpretation of the language of Title VII acts to ex clude transsexuals as a class and
fiat the very least necessarily 0 raises equal protection problems. Therefore, argues appellant,
because the narrow interpretation of the language of Title VIl raises such equal protection

issues, we must follow the ficardina | principle 0 of statutory construction as expressed by Justice
Brandeis in Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 347, 56 S.Ct. 466, 80 L.Ed.

688 (1936). That principle is that one must construe statutes so that constitutional questions

may be avoided if at all possible. Therefore, the proper construction of Title VII, according to
appellant, is that transsexuals are protected, thus avoiding all possible equal protection

problems.

Assuming briefly that appellant has properly raised an equal protection argument, we find no
merit to it. Normally, any rational classification or discrimination is presumed valid. That is, a

statute is constitutional if the classification or discrimination it contains has some rational

relationship to a legitimate government interest, unless the statute is based upon an inherently
suspect classification, in which case the statute requires close judicial scrutiny. Graham v.
Richardson, 403 U.S. 365, 371 -72,91 S.Ct. 1848, 29 L.Ed.2d 534 (1971).

This court cannot co  nclude that transsexuals are a suspect class. Examining the traditional

indicia of suspect classification, we find that transsexuals are not necessarily a fidiscrete and
insular minority, 0 Graham v. Richardson, 403 U.S. 365, 372, 91 S.Ct. 1848, 29 L.Ed.2d 5 34
(1971); nor has it been established that transsexuality is an fimmutable characteristic
determined solely by the accident of birth 0 like race or national origin. Frontiero v. Richardson,

411 U.S. 677, 686, 93 S.Ct. 1764, 1770, 36 L.Ed.2d 583 (1973). Fur thermore, the complexities
involved merely in defining the term fitranssexual 08 would prohibit a determination of suspect
classification for transsexuals. Thus, the rational relationship test is the standard to apply. In

applying this standard to this statu te, it can be said without question that the prohibition *664 of
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employment discrimination between males and females and on the basis of race, religion or
national origin is rationally related to a legitimate governmental interest.

An equal protection arg  ument is clearly not appropriate here, however. Pursuant to this court &
construction, Title VII remedies are equally available to all individuals for employment

discrimination based on race, religion, sex, or national origin. Indeed, consistent with the

determination of this court, transsexuals claiming discrimination because of their sex, male or

female, would clearly state a cause of action under Title VII. Holloway has not claimed to have

treated discriminatorily because she is male or female, but rathe r because she is a transsexual
who chose to change her sex. This type of claim is not actionable under Title VIl and is certainly

not in violation of the doctrines of Due Process and Equal Protection.

v

A transsexual individual & decision to undergo sex change surgery does not bring that individual,
nor transsexuals as a class, within the scope of Title VII. This court refuses to extend the

coverage of Title VII to situations that Congress clearly did not contemplate. Therefore, the

judgment of the distr ict court dismissing Holloway & action for failure to state a claim is
AFFIRMED.

GOODWIN, Circuit Judge, dissenting:

While | agree with the majority in the belief that Congress probably never contemplated that

Title VII would apply to transsexuals, | dis sent from the decision that the statute affords such
plaintiffs no benefit. | would not limit the right to claim discrimination to those who were born

into the victim class.

The only issue before us is whether a transsexual whose condition has not yet bec ome stationary
can state a claim under the statute if discharged because of her undertaking to change her sex. |
read from the language of the statute itself that she can.

Thisis nota fisexual preference 0 case; this is a case of a person completing surgi cally that part
of nature & handiwork which apparently was left incomplete somewhere along the line.

By its language, the statute proscribes discrimination among employees because of their sex.

When a transsexual completes his or her transition from one s exual identity to another, that
person will have a sexual classification. Assuming that this plaintiff has now undergone her

planned surgery, she is, presumably, female, at least for most social purposes.

This plaintiff alleges that she was discharged fro m employment while she was in the process of
assuming her new sexual identity. Had the employer waited and discharged the plaintiff as a
postsurgical female because she had changed her sex, | suggest that the discharge would have

to be classified as one ba  sed upon sex. | fail to see any valid Title VII purpose to be served by
holding that a discharge while an employee is in surgery, or a few days before surgery, is not as

much a discharge by reason of sex as a discharge a few days after surgery. The result is the
same, whenever the employer sends the discharge notice. Plaintiff alleges that she was fired for

being (or becoming) female under circumstances that allegedly disturbed her fellow workers and
therefore motivated her employer to terminate her employm ent.

It seems to me irrelevant under Title VIl whether the plaintiff was born female or was born
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ambiguous and chose to become female. The relevant fact is that she was, on the day she was

fired, a purported female. She says she was fired for having becom e female under controversial
circumstances. The employer says these circumstances are disconcerting to other employees.

That may or may not be true. Plaintiff says that how she became female is not her employer &
business. That may or may not be true. Thos e are questions that ought to be answered in court,

in a trial; they should not be precluded by summary judgment or Rule 12 dismissal.

If the plaintiff is, as the majority holds, claiming only that she was discharged for undertaking a
course of medical tr eatment to achieve a future sex change and is not claiming that she was
discharged for becoming a female, then she should be allowed to amend her pleading to conform
to the evidence that ordinarily would be developed in pretrial discovery.

Because | believe the plaintiff is entitled to win or lose on her statutory claim, | would not
discuss the alleged constitutional claim.

| would vacate the dismissal and remand for further proceedings.

Parallel Citations
16 Fair Empl.Prac.Cas. (BNA) 689, 15 Empl. Prac. Dec. P 8059

2001 WL 1602800 (MCAD)
Massachusetts Commission Against Discrimination
CHARLEGNE MILLETT, COMPLAINANT
V.
LUTCO, INC., RESPONDENT
98 BEM 3695
October 10, 2001
ORDER OF THE FULL COMMISSION

This matter is before us followingraferral from the Investigating Commissioner pursuant to
804 CMR 1.20(3)(b).

Complainant, a malo-female transsexual, filed the instant complaint with the commission on
December 2, 1998. The complainant contends that respondent discriminated agaiesh s

of her sex and sexual orientation. Specifically, complainant alleged that she was pretextually
issued written warnings by her supervisor for insubordination and threatened with termination of
employment afteramplaining about her supervigsthaassing behavior towards her.

The respondent filed a motion to dismiss, on January 22, 1999. This respondent argued that, as a
matter of law, discrimination against a transsexual is not discrimination based upon sex and is
not discrimination based upon sk orientation, as those terms are used in Chapter 151B.

The Investigating Commissioner determined that this matter presents important questions of law
and policy. She certified the questions below to us for resolution pursuant to our regulations. 804
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CMR 1.20(3)(b). The legal questions presented may be answered without a full hearing on the
facts and will have an impact on the pending investigative determination under 804 CMR 1.15.
We take jurisdiction to answer the questions of law presented by tbstijating Commissioner
and to generally provide guidance on specific issues of law and policy.

The questions presented are:

1. Is discrimination against an individual because he or she is a transsexual a violation of the
prohibition against sexuakientation discrimination found at M.G.L. c. 151B?

2. Is discrimination against an individual because he or she is a transsexual a violation of the
prohibition against sex discrimination found at M.G.L. c. 151B?

We will address each question in turn.
Sexual Orientation Discrimination

We first are called upon to consider whether discrimination against an individual because he or
she is a transsexual is a violation of the prohibition against sexual orientation discrimination
found at Chapter 151B ofeéhMassachusetts General Laws. Chapter 151B 83(6) défersal
orientatior as follows:

The termfisexual orientatiomshall mean having an orientation for or being identified as having
an orientation for heterosexuality, bisexuality, or homosexuality.

This definition is unambiguous on its face: only heterosexuals, bisexuals and homosexuals are
protected under the provisions of the statute.

Complainant in the instant matter is transsextilanssexua has been defined @& he desire
to change o aratomic sexual characteristics to conform physically withG®perception of
self as a membef the opposite seaxStedmais Medical Dictionary 1841 (26th d. 1995).

When interpreting a statute, it is our responsibility to construe it, to the bestatjility; as the
legislature intended. Where the stafsteeaning is expressed in plain words, we cannot read

more into them than is there. Attorney General v. Hahnemann Hosp., 397 Mass. 820, 494 N.E.2d
1011 (1986)iTranssexuality is not included withinhe statuté definition of sexual orientation,

nor is it tantamount to or synonymous witliieterosexuality, fhomosexualityg or

fibisexualityp the termsactually used in the statube.

We, therefore, conclude thitanssexualityis not afisexual orierdtiono as that term is defined
by M.G.L. c. 151B 8§3(6)3.
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Sex Discrimination

We are also called upon to consider whether discrimination against an individual because he or
she is a transsexual violates the prohibition against sex discrimination fadn@.at c. 151B

Because M.G.L. c. 151B does not defiisexp looking to the plain language of the statute is not
helpful in our consideration. See Dahill vs. City of Boston,-88824, (May, 2001), (the

language of the Massachusetts statute is notdisposve é because the | anguag
does not end our inquiryeéewe t urdinteny.(emphasssr s ou
added)

Case law provides some guidance. In the years B#®6 was added to Title VII protections in
an attemptd defeat the legislation, See: C. & B. Whalen, The Longest Debate: A Legislative
History of the 1964 Civil Rights Act, 11517 (1985), the legal understanding of sex
discrimination has been in a state of continual evolution and expansion. Sex discrimgatio
concept that is read broadly; in other words, illdgalx discriminatioatakes into account nen
anatomical concepts, like gender.4 Examples of these concepts abound in the case law.

Massachusetts courts have held that pregnancy and childbirth are linkédsiy and

therefore, an impermissible basis for discrimination. Massachusetts Elec. Co. v. MCAD, 375
Mass. 160, 167 (1978). See also Carmichael v. Wynn & Wynhk|.D7L.R. 1641 (1995),

affirmed Wynn & Wynn v. Massachusetts Commission Against Discrimination, 431 Mass. 655
(2000), White v. Michaud Bus Lines, Inc., 19 MDLR 18, 20 (1997); Lane v. Laminated Papers,
Inc., 16 MDLR 1001, 1013 (1994)

The United States Supme Court has held that where an employer holds female employees to
standards of personal appearance not applied to men, the employer will be liable for sex
discrimination. Price Waterhouse v. Hopkins, 490 U.S. 228 (1989) (Holding that an accounting
partnerwas discriminated against not because she was a woman, but because of the kind of
woman she was, failing to exhibit stereotypical characteristics expected of women); See also
Mavro v. University Cinema Assoc., Inc.,-Esnp-129 (1976), cited in Macauley v

Massachusetts Commission Against Discrimination, 379 Mass. 279 (1979). The First Circuit
Court of Appeals recently held that a man denied a loan application because he was dressed in
female clothing may well be able to establish that the refusal wad bpsa sex:

It is reasonable to infer that [the teller] told [plaintiff] to go home and change because she
thought that [plaintiffs] attire did not accord with his male gender: In

lllegal sex discrimination includes an employer who acted against ployse because she had
a mastectomy. Brady v. A@ement Products Co., Inc., 11 M.D.L.R. 1053, 1661989). In
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Brady, the Commission based its analysis upon the societal distinction between male and female
breasts, and the trauma of their remofial,a society surrounded by images of Playboy

bunniesd Brady, at 1064. In addition, discrimination based on fertility, familial and marital

status can be sex discrimination. In United Automobile Workers v. Johnson Controls, 499 U.S.
187 (1991), the Court heltddt an employer policy preventing fertile women from holding a

class of jobs was direct evidence of sex discrimination. In Phillips v. Martin Marietta, 400 U.S.
542 (1971), an employer was required to show a bona fide occupational qualification in defense
of its policy to not hire women with pigchool aged children. See also: Sprogis v. United Air

Lines, Inc., 444 F.2d 1194, 1198 (7th Cir.), cert. denied., 404 U.S. 991 (1971); 29 C.F.R. §
1604.4 (marital status).

Penalizing those who do not fit stengaital ideas of who they should be as women or men is
illegal sex discrimination. Doe & Doe v. City of Belleville, Ill., 119 F.3rd 563 (7th Cir., 1997),
vacated and remanded in City of Belleville, lll., vs Doe and Doe 118 S. Ct. 1183 (1998),
(Holding thata man was subjected to illegal sexual harassment befitheseay in which he
projected the sexual aspect of his personality did not conform to-smt@rview of
appropriate masculine behavir.Albeita v. Transamerica Mailing, 159 F.3rd 246, 1928l.
App. 0323P (6th Cir.) (Considering whether a comment about female emisloyeight

reflected gender stereotyping.) But see Macauley v. Massachusetts Commission Against
Discrimination, 379 Mass. 279 (1979) (Holding, without further explanationiieaual
preferencé was not sufficiently seknked, to warrant liability without legislative action.)

The issue for us, then, is whether transsexuality is sufficienthirdeed to bring it within the
ambit of the sex discrimination laws. We believe that

We believe that discrimination against transsexuals is a form of sex discrimination within the
conceptual framework of cases such as Piagerhouse supra, and its progeny; where an
individual was subjected to workplace discrimination not becatidee anatomical notion of
fisexp but because of a broader concept incorporating elemefgenfled and societal
expectation. Hopkins was subjected to discrimination because shienaels® and wore
masculine suits. The complainant here contends lieatves subjected to harassment because of
the kind of man she was one who wanted to be a woman.

Sex discrimination is a result of stereotypes of women and men, mandating conformity with

societys expectations of each sex; discrimination against tranaspgople is, oftentimes,

because the individual is well outside these expectations:
By definition, the transgendered person literally embodies a plethora of sexual
stereotypes that are contrary to her birth sex. The sex of the transgendered pergon is onl
partially based upon her genitals; the rest is a sometimes strange mixture of
complimentary and competing anatomical secondary physical characteristics, behaviors,
life histories, psychological presumptions, and stereotypes. Nevertheless, the combination
of these factors is what comprises the transgendered feitser0 d not alwaysieither
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[ orobut oftenfbothcé The day when the sexes were rig
behaviors and anatomies is gone.

Holt, Reevaluating Holloway: Title VI, Equ#rotection, and the Evolution of a Transgender
Jurisprudence, 70 Temp. L. Rev. 283, 290 (1997). In this way, discrimination against
complainant on account of her transsexuality is completely about her current sex, in light of her
former sex:

When a trangendered person suffers from an adverse employment decision, it is
generally because the employer objects to the fact that Bleallo a man, or that she
used to be a man. What the employer is objecting to is the fact that the employee no
longer exhibis the stereotypical characteristics and behaviors of the sex the employer
considers his or her employee to be. This reason flies in the face of the reality that the
transgendered individual often exhibits many of the stereotypical traits of her new sex
flawlessly. On its face, both this motivation and resulting action violates Title VII.

Holt, at 296.

Although we are not bound by federal interpretations of law, or interpretations of other state
statutes, we note that most fedd¥Bl5 and statd=-N6 courtshave held that discrimination
against transsexuals is not considered discrimination based on sex.

FN5: The federal courts that have considered the issue have unanimously held
that Title VII prohibitions do not apply to transsexuals. Holloway v. Arthur
Andersen & Co., 566 F.2d 659 (9th Cir., 1977) (Holding that, in enacting Title
VIL @ Congr es s lraditiona motiogs ofsehber mind. Later

legislative activity makes this narrow definition even more evident. Several bills
have been introduced to amend the Civil Rights Act to prohibit discrimination
because ofsexual preferenc@None have been ectad into lawd). Followed:

Ulane v. Eastern Airlines, Inc., 742 F.2d 1081 (7th Cir., 1984), cert. Denied, 471
U.S. 1017 (1985); Somers v. Budget Marketing, 667 F.2d 748 (8th Cir., 1982);
James v. Ranch Mart Hardware, Inc., 881 F.Supp. 478 (D.Kan. 198%). E

earlier cases refused to extend Title&lprohibitions, on similar grounds. See,
e.g: Powell v. Read Inc., 436 F.Supp. 369 (D.Md. 1977); Voyles v. Ralph K.
Davies Medical Center, 403 F.Supp. 456 (N.D.Calif. 1975). For further
exploration of the Tie VII jurisprudence in this area, see Reevaluating Holloway:
Title VII, Equal Protection and the Evolution of a Transgender Jurisprudence, 70
Temp L. Rev. 283 (1997).

FNG6: The majority of states have determined that there is no protection afforded
to transsexual individuals under sex discrimination laws. See: Conway v. City of
Hartford, 1997 Conn. Super. LEXIS 282 (2/4/97) (Ct. Fair Employment Practice
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Act). (Holding thatfithe weight of outside authority holding that Title VII and
similar statestatutes do not prohibit discrimination against transsexuals and the
absence of any Connecticut legislative intent to cover discrimination against
transsexuals); Underwood v. Archer Management Services, Inc., 857 F.Supp. 96
(D.D.C. 1994) (DC Human Righisct) (Holding that the Human Rights
Commission regulations which definésk)o asfithe state of being male or

f e madpeduded a discrimination claim based on transsexuality.) Dobre v.
National RR Passenger Corp. (AMTRAK), 850 F.Supp. 284 (E.D. Pa) (P83
Human Rights Act) (Holding that the teliise)0in state human rights aidtvas to

be given its plain meaniny).

However, the New York courts have failed to dismiss, on legal grounds, claims asserting that
discrimination against transsexuals is alation of sex discrimination laws. Rentos v. GCE
Office Systems, 1996 U.S.Dist. LEXIS 19060 (S.D.N.Y. 1996); see also Maffei v. Kolaeton
Industry, Inc., 626 N.Y.S.2d 391 (N.Y.Sup.Ct. 1995) (Holding that New York city ordinance
prohibiting igendeo disciimination protects transsexugls

In Rentos, the New York State Human Rights Law was interpreted (by the federal court) to cover
transsexuals under the tefisexo The court reasoned that although the statedastrimination

statute is similar to the fedal law (Title VII), New York courts are not bound to apply federal

law in interpreting a state statute; and that discrimination based on a change of sexual status
creates discrimination based i@exo In addition, the New Jersey Appellate Division ragen

held that transsexuals are protected from discrimination based on sex, under thargtates
discrimination laws. Carla Enriquez v. West Jersey Health Systems et al 2001 N.J. Super. LEXIS
283 (July 3, 2001). In Enriquez, the court eloquently noteat)(th

It is incomprehensible to us that our Legislature would ban discrimination against
heterosexual men and women; against homosexual men and women; against
bisexual men and women; against men and women who are perceived, presumed
or identified by othergs not conforming to the stereotypical notions of how men
and women behave, but would condone discrimination against men or women
who seek to change their anatomical sex because they suffer from a gender
identity disorder. We conclude that sex discrimimaunder the LAD includes

gender discrimination so as to protect plaintiff from gender stereotyping and
discrimination for transforming herself from a man to a woman.

While the current state of federal law is that discrimination based on change oheethes

same thing as discrimination based on sex, the rationale of these cases is utterly unsatisfying to
us. We would clearly not accept this proposition, raised as a defense in any other context. For
example, if an individual who had changed religiang as a result was subjected to disparate
treatment filed a complaint with this commission, it would not be an appropriate defense to clam
that the employee was subjected to the treatment because of the change in religion, as opposed to
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the membership ithe new religion. Yet, in the case of transsexuals, courts have adopted this
very analysis.

We instead hold thdise»o discrimination, as prohibited by chapter 151B, includes a prohibition
against discrimination against transsexual individuals. As theeSwgpJudicial Court recently
stated in Dahill supra;

iThe public policies underlying M. G.L. <c
individuals from deprivations based on prejudice, stereotypes, or unfounded

fearé (The) Legislatur eof@.&.<. 18lBifishalt ed t h
be construed liberalfyfor the accomplishment of the remedial purposes of the

statute. M.G. L. c. 151B, sectodemphasis added).

This being the case, Respondsri¥lotion to Dismiss the Sex discrimination chargéegeby,
DENIED.

17 F.Supp. 54, 61 Fair Empl.Prac.Cas. (BNA) 332, 61 Empl. Prac. Dec. P 42,343

United States District Court, N.D. Ohio, Western Division
Noel C. CARR, Plaintiff,

V.
ARMSTRONG AIR CONDITIONING, INC., et al., Defendants.
Feb. 8, 1993.
John W. Potter, Senior District Judge.

Plaintiff was employed with Armstrong Air Conditioning for approximately tweritye years. On

December 19, 1990, plaintiff executed a severance agreement in which he received various benefits in
exchange for being terminatePlaintiff now alleges he was wrongfully discharged based upon age
discrimindion. Defendants deny plaintiff allegations and filed a counterclaim based upon the severance
agreement.

Plaintiff asserts that the counterclaim is based upon an invalidreerdorceable severance contract with
defendant. According to plaintiff, the severance contract is in violation of the Age Discrimination in
Employment Act (ADEA) and of the Older Workers Benefit Protection Act (OWBPA) in the following
four ways: (1) it féded to specifically refer to rights or claims arising under the OWBPA,; (2) plaintiff was
never advised in writing to consult with an attorney prior to executing the agreement; (3) it failed to
provide plaintiff with at least twentgne days to consider, &nd (4) it failed to allow seven days for
revocation.

In order to ascertain whether plaintiff waived his ADEA claim, the court must determine whether any
such waiver wagknowing and voluntarg. OWBPA became effective October 16, 1990 as an
amendment tthe ADEA. Section 626(f), 29 U.S.CcaptionediWaivero states in pertinent part:

(1) An individual may not waive any right or claim under this chapter unless the waiver is knowing and
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voluntary. Exceptas provided in paragraph (2), a waiver may not be considered knowing and voluntary
unless at a minimum

(A) the waiver is part of an agreement between the individual and the employer that is written in a manner
calculated to be understood by such individual, or by the average individual eligible to participate;

(B) the waiver specifically refers to rights claims arising under this chapter;
(C) the individual does not waive rights or claims that may arise after the date the waiver is executed,;

(D) the individual waives rights or claims only in exchange for consideration in addition to anything of
valueto which the individual already is entitled,;

(E) the individual is advised in writing to consult with an attorney prior to executing the agreement;
(F)(i) the individual is given a period of at least 21 days within which to consider the agreement; ....

(G) the agreement provides that for a period of at least 7 days following the execution of such agreement,
the individual may revoke the agreement, and the agreement shall not become effective or enforceable
until the revocation period has expired,;

(3) In any dispute that may arise over whether any of the requirements, conditions, and circumstances set
forth in [the above subparagraphs] have been met, the party asserting the validity of a waiver shall have
the burden of proving in a court ofropetent jurisdiction that a waiver was knowing and voluntary

pursuant to (1) or (2).

The Court finds that plaintiff did not waive any rights he may have under ADEA since the severance
agreement is in violation of OWBPA. In particular, this Court finds &isaa matter of law the waiver was

not Aiknowing and voluntaryas defined by the OWBPA for the following reasons: (1) the severance
agreement fails to specifically refer to any rights or claims arising under the OWBPA in viola§ion of
626(f)(1)(B), (2) plaintiff was never advised in writing to consult wath attorney prior to signing the
agreement, although plaintiff admits to consulting with an attorney regarding the severance agreement, in
violation of 8 626(f)(1)(E) (3) plaintiff was given only five days to consider the agreement instead of the
required twentyone days in violation a& 626(f)(1)(F)(iy and (4) plaintiff was not given seven days to
revokethe agreement in violation &626(f)(1)(G)

Deferdants next argue that if the waiver does not comply with OWBPA, Armstrong is still entitled to
reimbursement of the consideration it paid for the waiver, under the teidieation theory.
Defendant8argument is based up@rillet v. Sears, Roebuck & C®27 F.2d 217 (5th Cir.1991and
O&Shea v. Commercial Credit Corf30 F.2d 358 (4th Cir.1991). .

The Sixth Circuit has yet to rule on the issue of whether a tender requirement exists before one can
proceed with a lawsuit under ADEA, i.e., whether the plaintiff has ratified the release by retaining the
benefits received. The Fourth and Fifth Circuitsehbboked at the issue and have concluded that a tender
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requirement does exist. Seeillet, 927 F.2d 217085hea930 F.2d 358However, inForbus v. Sears,
Roebu& & Co.,958 F.2d 1036 (11th Cir.1992he Eleventh Circuit decided that a tender requirement
does not exist. Using the rationaleHidgueby analogy, thé-orbuscourt concludediADEA plaintiffs

are not required to tender the consideration receive@feases as a condition prerequisite to challenging
those releases in court, and that the [plairdifistention of their severance benefits during the pendency
of this lawsuit does not constitute ratification of those releafdsat 1041. See alstsaacs v.

Caterpillar, Inc./765 F.Supp. 1359 (C.D.I11.199.

This Court finds that a tender requirement is not consistent with ADEA since it would deter meritorious
challenges to releases in ADEA claims. Therefore, plaintiff is not required to tender benefits back to
defendants before he can proceed with al@wsmder ADEA, and his retention of severance benefits

during the pendency of this suit does not constitute ratification of the release. Nevertheless, any benefits
paid by defendants shall be set off from any damage award received by plaintitb@ee390 U.S at

518, 88 S.Ct. at 115F0orbus,958 F.2d at 10410bergv. Allied Van Lines, Inc.1992 WL 211506, 1992
U.S.Dist. LEXIS 11208 (N.D.I1l.1992)

The Court now turns its attention to defendantstion to dismiss plaintifé state law claims pursuant to
Fed.R.Civ.P. 12(b)(6)r 56. Again, the Court will construe the maotion to dismiss as one for summary
judgmentpursuant tdRule 56since defendants have attached#igavit and other documents.

Defendants contend that plainfifstate law claims must be dismissed because he signed a valid waiver.

A valid release is an absolute bar to a later action on any claim encompassed within the release, unless the
release ws obtained by fraub! Haller v. Borror Corp.50 Ohio St.3d 10, 552 N.E.2d 207 (19990

determining the validity of a waiver with regard to the state law claims the court applies the laws of the
State of Ohia Massi v. Blue Cross & Blue Shield Mu?.65 F.Supp. 904, 909 (N.D.Ohio 1991)

EN1. A release of liability based upon fraud is either void or voidable depending upon the nature of the
fraud alleged. A release obtained by fraud in factum is abithitio, while a release obtained by fraud in

the inducement is merely voidable upon pradfraud. Haller v. Borror Corp.50 Ohio St.3d 10, 552

N.E.2d 207 (1990)

Plaintiff now contends that he was induced to sign the severance agreement through fraud. In particular,
plaintiff alleges that he signed the severance agreement under economic duress. The Supreme Court of
Ohio has set forth a standamt fletermining economic duress:

A person who claims to have been a victim of economic duress must show that he or she was subjected to
4.. a wrongful or unlawful act or threatpand that ita.. deprive[d] the victim of his unfettered wall.

Further,a.. [m]erely taking advantage of anotéefinancial difficulty is not duress. Rather, the person

alleging financial difficulty must allege that it was contributed to or caused by the one accused of
coerciond The Restatement of Law 2d, Contracts .0 aéjuires that the one who coerces the victim be

the other party to the agreemetit:a partyss manifestation of assent is induced by an improper threat by

the other party that leaves the victim no reasonable alternative, the contract is voidabhadiiyriite

Blodgett v. Blodgett49 Ohio St.3d 243, 24651 N.E.2d 1249 (199@¢itations omitted).

According to plaintifts affidavit, plaintiff was unexpectedly informed that he was being terminated.
Plaintiff was then shown a severance agreement and asked to sign it that day. Plaintiff also was informed
tha if he did not sign the agreement, he would be terminated with no severance pay. Plaintiff was in the
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process of building a house and was therefore concerned about his economic future. Lastly, plaintiff
alleges that he fefidisturbed, confusedievastated and dumbfound&due to the unexpected
termination.

Whether particular facts are sufficient to constitute duress is a matter of law for the court to decide.
However, the question of whether the facts alleged actually exist is a matterfemttieder.Massi, 765
F.Supp. at 91@Giting Anselmo v. Manufacturers Life Ins. C@71 F.2d 417, 4190 (8th Cir.1985)The
plaintiff in the casesub judicenas stated a viable claim of economic duress if the trier of fact believes the
facts as alleged by plaintiff. Sia there are genuine issues of material fact, summary judgment is
inappropriate.

It should be noted that if the trier of fact finds that economic duress exists, plaintiff, under Ohio law,

would have to first tender back to defendant the consideration giveder to maintain his state law

actions. Seeélaller, 50 Ohio St.3d at 15, 552 N.E.2d 2@¥archick v. Bap, 62 Ohio App.3d 176, 574

N.E.2d 1160 (1989Plaintiff has neither done nor alleged to have done this. Consequently, plaintiff is
faced with two alternatives: he may tender back to defendant the consideration given and file an amended
complaint alleginghe fact of such tender or he may dismiss his state law clAHEREFORE, for the

foregoing reasons, good cause appearing, it is ORDERED that pfaintiftion for summary judgment

on the counterclaim be, and hereby is, GRANTED, and it is FURTHER ORDHEREDefendants

motion for summary judgment be, and hereby is, DENIED; and it is FURTHER ORDERED that plaintiff

is granted thirty days to file an amended complaint.

Dynamex Operations West, Inc. v. The Superior Court of Los Angeles County,
4 Cal.B" 903 (Cal S.Ct. 2018)
|. FACTS AND PROCEEDINGS BELOW

We summarize the facts as set forth in the prior Court of Appeal opinions in this matter,
supplemented by additional facts set forth in the record.

Dynamex is a nationwide sard@y courier and deliveryesvice that operates a number of
business centers in California. Dynamex offerslemand, samday pickup and delivery

services to the public generally and also has a number of large business cudsionteding

Office Depot and Home Depbtfor whom it deivers purchased goods and picks up returns on a
regular basis. Prior to 2004, Dynamex classified its California drivers as employees and
compensated them pursuant to this gsateage and hour laws. In 2004, Dynamex converted all
of its drivers to indeperaht contractors after management concluded that such a conversion
would generate economic savings for the company. Under the current policy, all drivers are
treated as independent contractors and are required to provide their own vehicles and pay for all
of their transportation expenses, including fuel, tolls, vehicle maintenance, and vehicle liability
insurance, as well as all taxes and workers' compensation insurance.
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Dynamex obtains its own customers and sets the rates to be charged to those custamers fo
delivery services. It also negotiates the amount to be paid to drivers on an individual basis. For
drivers who are assigned to a dedicated fleet or scheduled route by Dynamex, drivers are paid
either a flat fee or an amount based on a percentape dttivery fee Dynamex receives from

the customer. For those who deliverdemand, drivers are generally paid either a percentage of
the delivery fee paid by the customer on a per delivery basis or a flat fee basis per item delivered.

Drivers are generlgl free to set their own schedule but must notify Dynamex of the days they
intend to work for Dynamex. Drivers performing-damand work are required to obtain and pay
for a Nextel cellular telephone through which the drivers maintain contact with Dyn@mex.
demand drivers are assigned deliveries by Dynamex dispatchers at Dynamex's sole discretion;
drivers have no guarantee of the number or type of deliveries they will be offered. Although
drivers are not required to make all of the deliveries they argraesl, they must promptly notify
Dynamex if they intend to reject an offered delivery so that Dynamex can quickly contact
another driver; drivers are liable for any loss Dynamex incurs if they fail to do so. Drivers make
pickups and deliveries using theiwvn vehicles, but are generally expected to wear Dynamex
shirts and badges when making deliveries for Dynamex, and, pursuant to Dynamex's agreement
with some customers, drivers are sometimes required to attach Dynamex and/or the customer's
decals to theivehicles when making deliveries for the customer. Drivers purchase Dynamex
shirts and other Dynamex items with their own funds.6

In the absence of any special arrangement between Dynamex and a customer, drivers are
generally free to choose the sequencshich they will make deliveries and the routes they will

take, but are required to complete all assigned deliveries on the day of assignment. If a customer
requests, however, drivers must comply with a customer's requirements regarding delivery times
andsequence of stops.

Drivers hired by Dynamex are permitted to hire other persons to make deliveries assigned by
Dynamex. Further, when they are not making pickups or deliveries for Dynamex, drivers are
permitted to make deliveries for another delivery camypancluding the driver's own personal
delivery business. Drivers are prohibited, however, from diverting any delivery order received
through or on behalf of Dynamex to a competitive delivery service.

Drivers are ordinarily hired for an indefinite periofitime but Dynamex retains the authority to
terminate its agreement with any driver without cause, on three days' notice. And, as noted,
Dynamex reserves the right, throughout the contract period, to control the number and nature of
deliveries that it ofrs to its ordemand drivers.

In January 2005, Charles La&¢he sole named plaintiff in the original complaint in the
underlying actiod entered into a written independent contractor agreement with Dynamex to
provide delivery services for Dynamex. Accordiogdynamex, Lee performed @emand
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delivery services for Dynamex for a total of 15 days and never performed delivery service for
any company other than Dynamex. On April 15, 2005, three months after leaving his work at
Dynamex, Lee filed this lawsuit onshown behalf and on behalf of similarly situated Dynamex
drivers.

In essence, the underlying action rests on the claim that, since December 2004, Dynamex drivers
have performed essentially the same tasks in the same manner as when its drivers wier@ classif
as employees, but Dynamex has improperly failed to comply with the requirements imposed by
the Labor Code and wage orders for employees with respect to such drivers. The complaint
alleges five causes of action arising from Dynamex's alleged misaa#sisifi of employees as
independent contractors: two counts of unfair and unlawful business practices in violation of
Business and Professions Code section 17200, and three counts of Labor Code violations based
on Dynamex's failure to pay overtime compeiwsgtto properly provide itemized wage

statements, and to compensate the drivers for business expenses.

The trial court's initial order denying class certification was reversed by the Court of Appeal
based on the trial court's failure to compel Dynamgxdwide contact information for potential
putative class members that would enable plaintiffs to establish the necessary elements for class
certification. (See Lee v. Dynamex, supra, 166 Cal.App.4th 1325; 1338 83 Cal.Rptr.3d

241.) After the trial con permitted plaintiffs to file a first amended complaint adding Pedro
Chevez (a former Dynamex dedicated fleet driver) as a second named plaintiff and the parties
stipulated to the filing of a second amended complaint (the current operative complent ), t
parties agreed to send questionnaires to all putative class members seeking information that
would be relevant to potential class membership.

Based on the responses on the questionnaires that were returned by current or former Dynamex
drivers, plaintifs moved for certification of a revised class of Dynamex drivers. As ultimately
modified by the trial court, the proposed class includes those individuals (1) who were classified
as independent contractors and performed pickup or delivery service for Dyhatween April

15, 2001 and the date of the certification order, (2) who used their personally owned or leased
vehicles weighing less than 26,000 pounds, and (3) who had returned questionnaires which the
court deemed timely and complete. The proposed egglicitly excluded, however, drivers for

any pay period in which the driver had provided services to Dynamex either as an employee or
subcontractor of another person or entity or through the driver's own employees or
subcontractors (except for substiulrivers who provided services during vacation, illness, or
other time off). Also excluded were drivers who provided services concurrently for Dynamex
and for another delivery company that did not have a relationship with Dynamex or for the
driver's own prsonal delivery customers. Thus, as narrowed by these exclusions, the class
consisted only of individual Dynamex drivers who had returned complete and timely
guestionnaires and who personally performed delivery services for Dynamex but did not employ

175|Page



Fall 2020

othe drivers or perform delivery services for another delivery company or for the driver's own
delivery business. The trial court's certification order states that 278 drivers returned
guestionnaires and that from the questionnaire responses it appeat ettt 884 drivers fall
within the proposed class.

On May 11, 2011, the trial court, in a-pége order, granted plaintiffs’ motion for class
certification. The validity of that order is at issue in the present proceeding.

After determining that the proposed class satisfied the prerequisites of ascertainability,
numerosity, typicality, and adequacy of class representatives and counsel required for class
certification, the trial court turned to the question of commor@lihe is, whether common

issues predominate over individual issues. Because of its significance to our subsequent legal
analysis, we discuss this aspect of the trial court's certification order in some detail.

The trial court began its discussion of the comanbni t y r equi rement by obse
ultimate question in every [purported class action] is whether, given an ascertainable class, the
issues which may be jointly tried, when compared with those requiring separate adjudication, are

SO numerous orubstantial that the maintenance of a class action would be advantageous to the
judici al process and to the Ilitigants. 6 0 The
of law or fact predominate, a court must consider the legal theory on whichffsleclaim is

based and the relevant facts that bear on that legal theory. The court explained that in this case all

of plaintiffs' causes of action rest on the contention that Dynamex misclassified the drivers as
independent contractors when they dbddwave been classified as employees. Thus, the facts that

are relevant to that legal claim necessarily relate to the appropriate legal standard or test that is
applicable in determining whether a worker should be considered an employee or an independent
contractor.

The court then explained that the parties disagreed as to the proper legal standard that is
applicable in determining whether a worker is an employee or an independent contractor for
purposes of plaintiffs’ claims. Plaintiffs relied on this ¢suhenrecent decision in Martinez,

supra, 49 Cal.4th 35, 109 Cal.Rptr.3d 514, 231 P.3d 259, maintaining that the standards or tests
for employment set forth in Martinez are applicable in the present context, and that the standard
for determining the empyee or independent contractor question set forth in this court's decision
in Borello, supra, 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399 is not the sole applicable
standard. Dynamex, by contrast, took the position that the alternative definitidne shp | oy 0
and Aemployero discussed in Martinez are appl
has a relationship with the primary employer of an admitted employee should be considered a
joint employer of the employee, and not in deciding whedh&orker is properly classified as an
employee or an independent contractor. Dynamex asserted that even with respect to claims
arising out of the obligations imposed by a wage order, the question of a worker's status as an
employee or independent contraataust be decided solely by reference to the Borello standard.
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In its certification order, the trial court agreed with plaintiffs’ position, relying on the fact that the
Martinez decision Adid not indicatiemsthat 1its
involving qguestions of joint employment. o0 The
Afa redefinition of the employment relationshi
employ, then, under the IWC's [Industrial Welfare Commisdiai@gnition, has three

alternative definitions. It means (a) to exercise control over the wages, hours or working

conditions, (b) to suffer or permit to work, or (c) to engage, thereby creating a common law

empl oyment r el ati on s iprapt9 Gal.dbh at(pPBd,dq9iCal.Bptr.BESA4 | ne z
231 P.3d 259.) The trial court concluded that
analyzing whether the class members are empl o
proceeded to discuss septely each of the three definitions or standards set forth in Martinez in
determining whether common issues predominate for purposes of class certification.

With regard to the fAexercise control ovter wag
stated that A 6écontrol over wagesd means that
negotiate and set an employee's rate of paybo
authority to negotiate each driver's rate of pay can be answeredKiydat its policies with

regard to hiring drivers. ... [I]ndividual inquiry is not required to determine whether Dynamex
exercises control over drivers' wages. o0

With regard to the suffer or permit ¢i® work t
suffered or permitted to work if the work was performed with the knowledge of the employer.
[Citation.] This includes work that was performed that the employer knew or should have known
about. [Citation.] Again, this is a matter that can be addrdsstabking at Defendant's policy

for entering into agreement with drivers. Defendant is only liable to those drivers with whom it
entered into an agreement (i.e., knew were providing delivery services to Dynamex customers).

This can be determined throughc or ds, and does not require ind

With regard to the common law employment relationship test referred to in Martinez, the trial
court stated that this test refers to the multifactor standard set forth in Borello, supra, 48 Cal.3d
341, 256Cal.Rptr. 543, 769 P.2d 399. The trial court described the Borello test as involving the

principal factor of A O6whether the person to
manner and means of accompl ithe following nineladditionad s u |l t
factors: A(1) right to discharge at will , wit

is engaged in a distinct occupation or business; (3) the kind of occupation, with reference to
whether in the locality the wk is usually done under the direction of the principal or by a
specialist without supervision; (4) the skill required in the particular occupation; (5) whether the
principal or the worker supplies the instrumentalities, tools, and the place of work foergon

doing the work; (6) the length of time for which the services are to be performed; (7) method of
payment, whether by the time or by the job; (8) whether or not the work is part of the regular
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business of the principal; and (9) whether or not tréigs believe they are creating the
relationship of employee mp|l oyee. 6 As the trial court obser
individual factors cannot be applied mechanically as separate tests; they are intertwined and their
weight depends oftengnar t i cul ar combinations. & 0 (Borell
Cal.Rptr. 543, 769 P.2d 399.)

The trial court then discussed the various Borello factors, beginning with whether the hiring

business has the right to control work details. In analyfings f act or , t he court
determination of control of the work details
relationship.o6 [Citation.] For a delivery ser

customer/customer service, prices chargedielivery, routes, delivery schedules and billing.
Plaintiffs contend that these factors are all controlled by Dynamex because it obtains the
customers, maintains a centralized call system, maintains a package tracking system, sets the
prices for its sevices and customers are billed by Dynamex. This is not necessarily borne out by
the evidence. Defendants' [supervising officer], Mr. Pople,7 testified that the drivers solicit new
customers. [Citation.] There is also evidence that customer service lsdhagdsome of the

drivers, depending on the customer's relationship to that driver. [Citation.] Finally, defendant
does not necessarily control the drivers' delivery schedules, as a number of drivers state that their
only obligation is to complete the dedries by the end of the business day. [Citation.] The

degree to which Dynamex controls the details of the work varies according to different
circumstances, including the particular driver or customer that is involved. Determining whether
Dynamex controlshe details of the business, therefore, does not appear susceptible to common
proof . 0o

With regard to the right to discharge factor,
will, without cause, is an important consideration. Defendant's [gispeg officer] testified that

Dynamex maintains the right to discharge the drivers at will. [Citation.] This does not appear to

vary from driver to driver. So it is a classwide factor, which is particularly relevant to

demonstrating the existence of anpdoyere mp |l oyee r el ati onship. o

With regard to the Adistinct occupation or bu
business relates to whether the drivers have the opportunity for profit and loss. [Citation.]

Plaintiffs contend that the driviehave no opportunity for profit or loss because they are charged
according to standardized rate tables. This may be a misrepresentation of defendants' evidence.
Defendant['s supervising officer] testified that it tries to standardize the rates paidemand

drivers, however, drivers enter into different compensation arrangements. [Citations.] The
opportunity for profit or loss depends on the nature of the agreement negotiated between

Dynamex and the particular driver. Each arrangement would have¢vibeed to determine

the extent of the driver's opportunity for pr
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With regard to the Awho supplies instrument al
that the drivers had to provide the instrumentalities of their work amthikavas a classwide
policy. This factor is subject to common inqu

With regard to the duration of service factor
driversareawwvi | | . [ This] [f]l]actor is also subject to

Withregardta he met hod of payment factor, the court
payment scenarios: (a) percentage of the fee Dynamex charges its customer for each delivery
performed; (b) flat rate per day, regardless of the number of packages deliveseti afopunt

per package, regardless of the size or type of package; (d ) flat fee to be available to provide
delivery service regardless of whether the Driver's services are used; or (e) a combination of

these payment types. [Citation.] These factors Yramy driver to driver and raise individualized
guestions. 0

Finally, with regard to the fAparties' belief
noted that Athis factor is given | ess weight
agreements stating that they were independent contractors. The drivers' belief could reasonably

be demonstrated through this classwide agreem

The court then summarized its conclusion with
secondary facts are subject to common proof and do not require individualized inquiry of the

class members. But the main factor in determining whether an employment agreement exists

control of the detais does require individualized inquiries due to the fact that tisere

indication of a classwide policy that only defendants obtain new customers, only the defendants
provide customer service and create the deliywv

With respect to the entire question of commonality, however, the trial court concluded:

i C orman questions predominate the inquiry into whether an employment relationship exists

bet ween Dynamex and the drivers. The first tw
demonstrated through common proof, even if the common law test requiredualized

i nquiries. o

Having found that common issues predominate,
action is a superior means of conducting this
that there is evidence from Plaifgithat common questions predominate the inquiry into [the]
employment relationship[,] managing this as a class action with respect to those claims will be
feasible. There appears to be no litigation by individual class members, indicating that they have
little interest in personally controlling their claims. Finally, consolidating all the claims before a

single court would be desirable since it would allow for consistent rulings with respect to all the
class members' cl aims. o
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On the basis of its foregoimeterminations, the trial court granted plaintiffs' motion for class
certification.

In December 2012, Dynamex renewed its motion to decertify the class action that the trial court
had certified in May 2011. Dynamex relied upon intervening Court of AgjezEadions

assertedly demonstrating that the trial court had erred in relying upon the wage order's alternative
definitions of employment, as set forth in Martinez. The trial court denied the renewed motion to
decertify the class.

In June 2013, Dynamex filea petition for writ of mandate in the Court of Appeal, challenging

the trial court's denial of its motion to decertify the class. In response, plaintiffs, while

disagreeing with Dynamex's claim that the trial court had erred, urged the Court of Appeal to

issue an order to show cause and resolve the issues presented in the writ proceeding. The Court
of Appeal issued an order to show cause in order to determine whether the trial court erred in
certifying the underlying class action under the wage ordendefi i ons of HAempl oyo
Aempl oyero discussed in Martinez.

After briefing and argument, the Court of Appeal denied the petition in part and granted the
petition in part. The appellate court concluded that the trial court properly relied on the
alternative éfinitions of the employment relationship set forth in the wage order when assessing
those claims in the complaint that fall within the scope of the applicable wage order, and it
denied the writ petition with respect to those claims. With respect to ¢tases that fall outside

the scope of the applicable wage order, however, the Court of Appeal concluded that the Borello
standard applied in determining whether a worker is an employee or an independent contractor,
and it granted the writ to permit thedrcourt to reevaluate its class certification order in light of
this court's intervening decision in Ayala, supra, 59 Cal.4th 522, 173 Cal.Rptr.3d 332, 327 P.3d
165, which clarified the proper application of the Borello standard.

As already noted, Dynamsxpetition for review challenged only the Court of Appeal's
conclusion that the trial court properly dete
and Aempl oyero may be relied upon in deter min
independencontractor for purposes of the obligations imposed by the wage order. We granted

the petition for review to consider that question.

é
Il. RELEVANT WAGE ORDER PROVISIONS

We begin with a brief review of the relevant provisions of the wage order thatsajopifee
transportation industry. (See Cal. Code Regs., tit. 8, § 11090.)

Il n describing its scope, the transportation w
order shall apply to all persons employed in the transportation industry, whdathengatime,
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piece rate, commission, or other basis, 0O exce
executive, or professional capacities, who are exempt from most of the wage order's provisions.
(Cal. Code Regs., tit. 8, § 11090, subd. 1.)8

Subdivision2 of the order, which sets forth the definitions of terms as used in the order, contains
the following relevant definitions:

A(D) OEmpl oydé means to engage, suffer, or per
A(E) OEmpl oyeebd means any person employed by

A(F) OEmpl oyerd means any person as defined i
indirectly, or through an agent or any other person, employs or exercises control over the wages,
hours, or working conditi oh8, 8§bl090,auby. 2(f¢.9son. 0

Thereatfter, the additional substantive provisions of the wage order that establish protections for
workers or impose obligations on hiring entities relating to minimum wages, maximum hours,

and specified basic working cotions (such as meal and rest breaks) are, by their terms, made
applicable to Aemployeeso or fAemployers. o (Se
[Hours and Days of Work], 4 [Minimum Wages], 7 [Records], 11 [Meal Periods], 12 [Rest

Periods].)

Subdivision 2 of the wage order does not cont
contractor, 0 and the wage order contains no o
the potential distinction between workers who are employees covethd terms of the wage

order and workers who are independent contractors who are not entitled to the protections

afforded by the wage order.

é
In 1989, in Borello, supra, 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399, this court addressed
the employee andependent contractor question in an opinion that has come to be viewed as the

seminal California decision on this subject. Because of the significance of this decision, we
review the majority opinion in Borello at length.

é

the court in Martinez (2010ehl d t hat the | WC wage orders, by

fengageo to work (as well as to Asuffer or pe
definition of employment as an alternative de
verbsfeétd aontl 6to permit, 6 as we have seen, a
I n contrast, the verb 6to engaged6 has no ot he
plain, ordinary sense of 6t o dognmehtcehtiodshit hat i s

This conclusion makes sense because the IWC, even while extending its regulatory protection to
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workers whose employment status the common law did not recognize, could not have intended

to withhold protection from the regularly hirethployees who undoubtedly comprise the vast
majority of the state's workforce.o (Martinez
231 P.3d 259, fn. omitted.)

The Martinez court (2010) summari zed théens conc
under the IWC's definition, has three alternative definitions. It means: (a) to exercise control over

the wages, hours or working conditions, or (b) to suffer or permit to work, or (c) to engage,

thereby creating a common law employment relationslip ( Mar t i nez, supra, 4
109 Cal.Rptr.3d 514, 231 P.3d 259.)

&

Four years after the decision in Martinez, supra, 49 Cal.4th 35, 109 Cal.Rptr.3d 514, 231 P.3d

259, we rendered the decision in Ayala (2014), supra, 59 Cal.4th 522, 173 CadRBpR, 327

P.3d 165. In Ayala, a wage and hour action had been filed on behalf of newspaper carriers who

had been hired by the Antelope Valley Press (Antelope Valley) to deliver its newspaper. The

carriers alleged that Antelope Valley had misclasstiesin as independent contractors when

they should have been treated as employees. The trial court in Ayala had denied the plaintiffs’
motion to certify the action as a class action on the ground that under the Boréllwhest, at

the trial level, both péies agreed was the applicable standacdmmon issues did not
predominate because application of the Borell

inqguiriesd into Antelope Valley's control ove
CalRptr.3d 332, 327 P.3d 165.)

e

Dynamex argues that the suffer or permit to work standard cannot serve as the test for
distinguishing employees from independent contractors because a literal application of that
standard would characterize all individual wens who directly provide services to a business as
employees. A business that hires any individual to provide services to it can always be said to
knowingly fAsuffer or permito such an individu
the suffe or permit to work standard, therefore, would bring within its reach even those
individuals hired by a busine$sncluding unquestionably independent plumbers, electricians,
architects, sole practitioner attorneys, and thedlilidho provide only occasionakrvices

unrelated to a company's primary line of business and who have traditionally been viewed as
working in their own independent business. For this reason, Dynamex maintains that the Borello

standard is the only approach that can provide a realislipmactical test for distinguishing
employees from independent contractors.

It is true that, when applied literally and without consideration of its history and purposes in the
context of California's wage orders, the suffer or permit to work languagelirsgy alone, does
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not distinguish between, on the one hand, those individual workers who are properly considered
employees for purposes of the wage order and, on the other hand, the type of traditional
independent contractors described above, like indkg@mplumbers and electricians, who could

not reasonably have been intended by the wage order to be treated as employees of the hiring
business. As other jurisdictions have recognized, however, that the literal language of the suffer
or permit to work stagiard does not itself resolve the question whether a worker is properly
considered a covered employee rather than an excluded independent contractor does not mean
that the suffer or permit to work standard has no substantial bearing on the determination
whether an individual worker is properly considered an employee or independent contractor for
purposes of a wage and hour statute or regulation. (See, e.g., Rutherford Food Corp. v. McComb
(1947) 331 U.S. 722, 729, 67 S.Ct. 1473, 91 L.Ed. 1772 (Rutherfodl)F8cantland v. Jeffry
Knight, Inc. (11th Cir. 2013) 721 F.3d 1308, 1311 (Scantland ); Brock v. Superior Care, Inc. (2d
Cir. 1988) 840 F.2d 1054, 1089859 (Superior Care); Sec'y of Labor, U.S. Dept. of Labor v.
Lauritzen (7th Cir. 1987) 835 F.2d 152%36-1539 (Lauritzen); see id. at pp. 158945 (conc.

opn. of Easterbrook, J.); Silent Woman, Ltd. v. Donovan (E.D.Wis. 1984) 585 F.Supp. 447, 450
452 (Silent Woman, Ltd.); Jeffcoat v. State Dept. of Labor (Alaska 1987) 732 P.2d 1073, 1075
1078; Cejas Comarcial Interiors, Inc. v. Torrekizama (2013) 260 Or.App. 87, 316 P.3d 389,

397; Commonwealth v. Stuber (Pa. 2003) 822 A.2d 8708363 Anfinson v. FedEx Ground
Package System (2012) 174 Wash.2d 851, 281 P.3d 2829298ee generally U.S. Dept. of

Labor, Wage & Hour Div., Administrator's Interpretation letter No. 2Q1%he Application of

the Fair Labor Standard Act's ASuffer or Perm
Who Are Misclassified as Independent Contractors (July 15, 2015) laieadaline at
<http://www.blr.com/htm|_email/Al2018..pdf> [as of Apr. 30, 2018].)19

As we explain, for a variety of reasons we agree with these authorities that the suffer or permit to
work standard is relevant and significant in assessing the scopeaztdgory of workers that

the wage order was intended to protect. The standard is useful in determining who should
properly be treated as covered employees, rather than excluded independent contractors, for
purposes of the obligations imposed by the wager.

é

A multifactor standard like the economic reality standard or the Borello stard@ldhét calls

for consideration of all potentially relevant factual distinctions in different employment
arrangements on a calsg-case, totalityof-the-circumstancesdsis has its advantages. A number
of state courts, administrative agencies and academic commentators have observed, however,
that such a wideanging and flexible test for evaluating whether a worker should be considered

an employee or an independent caator has significant disadvantages, particularly when
applied in the wage and hour context.
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